
To: Dravis, Samantha[dravis.samantha@epa.gov]; Bolen, Brittany[bolen.brittany@epa.gov] 
Cc: Corrales, Mark[Corrales.Mark@epa.gov]; Nickerson, William[Nickerson.William@epa.gov]; 
Kime, Robin[Kime.Robin@epa.gov] 
From: Rees, Sarah 
Sent: Thur 6/22/2017 4:20:00 PM 
Subject: Materials to go to the Acting AA's for the EO 13783 report 

Hi folks- attached is a draft of an email from Samantha to the acting AA's/DAA's regarding 
getting their input on ideas for actions to discus in the EO 13 783 draft report, as well as the list 
of examples of potential ideas by program area. 

For the cover email, changes are in red; I added the sentence we discussed on Tuesday and am 
also suggesting that Mandy be cc' d. 

For the lists of example ideas, we've made the following changes: 
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Deliberative Process I Ex. 5 

FYI, note that we looked at AAPCA's comments; it appears that NACAA did not submit 
comments to the docket. 

Let me know if you have any other comments on this; I'd like for this to go out to out under 
Samantha's name today so that we can start working with the programs. 

Cheers, 

Sarah 

Sarah L. Rees, Ph.D. 

Director, Office of Regulatory Policy & Management 

US EPA- Office of Policy 
r·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-· .. 
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NATIONAL MINING ASSOCIATION {NMA) 
TALKING POINTS FOR REGULATORY REFORM REMARKS 

Introduction: 

• Good morning. It is a pleasure to join you today and to be a part of this discussion. 

• I want to start off by thanking the National Mining Association for organizing this event 

as well as the company's represented in this group for everything you do for our 

country. 

• Your industry performs a critical function in supplying our nation and the world with 

valuable coal and mineral resources-the building blocks for progress. 

• Today, I hope to provide you with some insight into the current regulatory reform 

efforts at EPA. Additionally, I will provide some updates on topics of particular interest. 

EPA's Back-to-Basics Agenda 

• Before coming to EPA, I had the privilege of working with Administrator Pruitt for many 

years. When he was appointed by President Trump to be Administrator of the EPA, I was 

honored to be asked to serve as Associate Administrator for the Office of Policy. 

• In this role, I am responsible for helping Administrator Pruitt implement his {{Back-to

Basics" agenda, which consists of what he calls the {{three f's": 

1. Environment, which refers to the protection of our environment and fulfilling our 

core mission, 

2. Engagement with state and local partners, enhancing public participation, and 

3. Economy, providing regulatory certainty with sensible rules that produce real 

results. 

• EPA plans to achieve these goals by focusing on rule of law, process, and cooperative 

federalism. 

Regulatory Reform: 

• Administrator Pruitt's Back-to-Basics agenda complements President Trump's ambitious 

regulatory reform agenda 

o Presidential Memorandum on Streamlining Permitting and Reducing Regulatory 

Burdens for Domestic Manufacturing (Jan. 24, 2017) directs the executive branch 

to reduce the burden on domestic manufacturing by streamlining permitting 

processes. This month, Department of Commerce, largely responsible for this 

initiative, published a list of Priority Areas for Reform. EPA rules constitute the 

bulk of the Department's recommended Priority Areas for Reform. EPA is carefully 

evaluating DOC's recommendations and is committed to improving the 

environmental permitting process for our stakeholders. 
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o EO 13771 on Reducing Regulation and Controlling Regulatory Costs (Jan. 30, 

2017) directs agencies to repeal two existing regulations for each new regulation 
(i.e., {{2 for 1"). 

o EO 13777 on Enforcing the Regulatory Agenda (Feb. 24, 2017) establishes a 

federal policy {{to alleviate unnecessary regulatory burdens" on the American 

people. It requires each agency to create a Regulatory Reform Task Force to 

evaluate existing regulations and to identify regulations that should be repealed, 

replaced, or modified. 

o EO 13783 on Promoting Energy Independence and Economic Growth (Mar. 28, 

2017) directs agencies to review regulatory actions that burden the development 

or use of domestic energy, and specifically directs EPA to review certain rules 

(e.g., Clean Power Plan). 

• Pursuant to President Trump's regulatory reform agenda, on March 24, 

Administrator Pruitt issued an Agency-wide memo, which 

.L Designated me as Regulatory Reform Officer for the Agency, 

2. Established a Regulatory Reform Task Force, and 

3. Directed program offices to host public meetings to receive input from 

regulated stakeholders. 

• As a result of Administrator Pruitt's efforts, EPA experienced an unprecedented level 

of public participation. 

o Public Meetings: EPA program offices held nearly a dozen public meetings in 

April and May to inform our regulatory reform efforts. 

• More than 200,000 stakeholders were independently invited by the 

program offices to participate. 

o Public Comment: On April13, EPA opened a 30-day public comment period to 

solicit input on opportunities for regulatory reform and received over 460,000 

comments, including a record-breaking number of individual comments 

(63,416). 

o New Webpage: On April11, EPA launched a new webpage that details the 

agency's regulatory reform efforts. 

• As EPA received input on rules to review, the Regulatory Reform Task Force 

developed strategic factors to determine which rules to prioritize, including: 

o If the rule was associated with a Presidential directive or initiative, 

o If there was an urgent need for regulatory relief, 

o What the associated costs and employment impacts of a rule were, and 

o If the review of a rule would be swift and simple. 

• Since implementing Administrator Pruitt's regulatory reform agenda, EPA has already 
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made substantial progress. 

o In the Spring Semiannual Regulatory Agenda, EPA announced more than 2 

dozen {{deregulatory" actions 

o For FY17, EPA finalized 16 {{deregulatory" actions subject to President Trump's 

EO 13771. 

~ These actions produced an estimated net annualized cost savings of 

$70.69 million in 2017. 

o The Agency is currently working on the Fall Agenda, as well as its Regulatory 

Budget, per EO 13771, which should demonstrate further progress. 

o One big achievement that we were proud to announce on October 3 was the 

relaunching of the Smart Sectors program. 

• This program provides a platform to collaborate with regulated 

sectors-including mining-and develop sensible approaches that better 

protect the environment and public health. 

• The program will facilitate better communication and streamline 

operations internally at EPA. 

• We expect the program to provide many benefits such as: 

• Increased long-term certainty and predictability, 

• Decreased operating costs, 

• More innovation, more efficiencies, 

• Lower costs for the American taxpayer, and 

• Creative solutions based on sound data. 

EPA Updates on Topics from NMA's Comments: 

• As EPA enacts regulatory reform, we appreciate insights, like those provided in the 

comments from NMA, to inform our review of specific topics. 

• Clean Power Plan: The Clean Power Plan (CPP) is one of the greatest regulatory threats 

to reliable, affordable American energy. Per President Trump's EO 13783, EPA 

announced its withdrawal of the Federal Plan/Trading Rule/Framework Amendments 

under the CPP and its review of the New Source Performance Standards for coal-fired 

power plants on March 28. Today, I am pleased to tell you that Administrator Pruitt has 

signed a proposal to repeal the Clean Power Plan. This action will save the U.S. economy 

billions of dollars and help American consumers, workers, and businesses. 

• Ozone NAAQS: EPA understands the concerns regarding the current Ozone standard 

and is evaluating ways to provide flexibility to regulated entities. 

• NSR: The New Source Review (NSR) program, which requires companies to obtain a 

permit before constructing major new or modified sources of air pollution, has been 
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fraught with debate and litigation for years due to its complexity and the burdens it 

imposes on industry. Not surprisingly, EPA's NSR program came out near the top of the 

list of programs in need of reform in the Department of Commerce's report on 

streamlining permitting processes for domestic manufacturing. EPA has reviewed the 

comments submitted to the Department of Commerce, as well as the voluminous NSR

related comments submitted directly to EPA, and is discussing this program internally in 

the context of possible areas for regulatory reform. 

• Steam Electric ELG: Last month, Administrator Pruitt signed a final rule postponing- by 

two years- key compliance dates under EPA's 2015 Effluent Limitations Guidelines for 

Steam Electric Power Plants, commonly known as the uELG" rule. This two-year delay 

will provide utilities with relief from existing regulatory deadlines under the ELG rule 

while EPA revisits some of the rule's requirements. 

• Coal Combustion Residuals (CCR): EPA heard from NMA and others that were 

concerned with EPA's implementation of the CCR Rule. We also received input to modify 

our approach to reflect the opportunities provided by the recently enacted Water 

Infrastructure Improvement for the Nation (WI IN) Act, which gives EPA new authority to 

implement federal CCR requirements through state permitting programs. I'm pleased to 

say that, on August 10, EPA issued guidance which allows states to act as the primary 

regulatory and enforcement authority over coal ash within their jurisdictions, through 

the establishment of their own permit programs. 

• Waters of the United States {WOTUS}: Earlier this year, Administrator Pruitt signed a 

proposed rule to initiate the first step in a comprehensive, two-step process to review 

and revise the definition of {{Waters of the United States," pursuant to President 

Trump's Executive Order 13778. In that first step, EPA and the Army Corps of Engineers 

proposed to rescind the definition that was promulgated by the Obama Administration 

in 2015. We will be pursuing a notice-and-comment rulemaking process in which we will 

conduct a substantive reevaluation of the definition of {{waters of the US." As we 

proceed in revising this critical regulatory definition, we will aim to provide as much 

certainty as possible for regulated stakeholders. 

• CERCLA Financial Assurance: During the previous Administration, EPA developed and 

proposed hard rock mining financial responsibility requirements under section 108(b). 

Administrator Pruitt heard about the impact the proposal would have on the mining 

industry and extended the comment period an additional 120-days to, in his words, 

{{listen to miners, owners and operators all across America ... " A court has ordered EPA 

to finalize this new regulation by December 1, 2017. The Agency fully intends to take 

final action consistent with the court's order while keeping hard rock mining interests in 

mind. 
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• Superfund: In May, Administrator Pruitt charged an EPA task force to provide 

recommendations on how the agency can accelerate the Superfund cleanup process, 

better incentivize parties to remediate sites and then expedite remediation, reduce 

burden, and encourage private investment. In response to this request, the task force 

delivered a list of 42 recommendations to the Administrator-some of which are being 

implemented today. 

• As we consider other ways to reduce unnecessary regulatory burden, such as 

reconsidering and potentially revising the National Pollution Discharge Elimination 

System (NPDES) Updates Rule, selenium water quality criterion, draft conductivity 

methodology, and the uranium and thorium mill tailings standards at in situ recovery 

facilities, we look forward to working with you and all our partners to ensure that EPA 

regulations are effective and sensible. 

Closing Remarks: 

• Thank you again for this opportunity to exchange ideas and for your interest in the work 

of EPA. 

• These type of engagements are invaluable to helping us understand you and your 

operations so that we may be able to achieve the environmental outcomes that can 

protect the environment and our economic health. 
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To: Fotouhi, David[fotouhi.david@epa.gov]; Greenwalt, Sarah[greenwalt.sarah@epa.gov] 
Cc: Samantha Dravis (dravis.samantha@epa.gov)[dravis.samantha@epa.gov]; Schwab, 
Justin[schwab.justin@epa.gov] 
From: Bolen, Brittany 
Sent: Wed 6/14/2017 6:04:39 PM 
Subject: OW actions in reg-agenda - feedback please 

David and Sarah -

Nonresponsive and Deliberative I Ex. 5 

~ 
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!·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-i 
! i 
! i 
i ! 

I Nonresponsive and Deliberative I Ex. 5 I 
! i 
! i 
! i 

~ ! 
'-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·...-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·- 

Brittany Bolen 

Deputy Associate Administrator, Office of Policy 
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U.S. Environmental Protection Agency 

(202) 564-3291 
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NATIONAL RURAL ELECTRIC COOPERATIVE ASSOCIATION (NRECA) 
TALKING POINTS ON REGULATORY REFORM AT EPA 

• Good afternoon. It's great to join you today and be part of the panel's discussions. Thank you to the 

National Rural Electric Cooperation Association for putting this event together and thanks to all of you 

for being here today. 

• It is an honor for me to work at EPA. Promoting a strong and healthy economy is one of the 

government's priorities and the EPA is vital to that mission. 

• We appreciate the comments and information received by your organization on regulatory reform. We 

look forward to working with you and all our partners on a shared vision to protect our environment 

for future generations. 

• We are working to achieve regulatory certainty so regulated industries will know exactly what is 

expected of them. 

• We are shaping the work of EPA by staying true to the review process and evaluate ways to bring more 

balance to the work of the agency. 

• Part of the effort involves restoring cooperative federalism and redesigning sensible regulations for 

economic growth while protecting the environment. 

• This leads me to the topic of regulatory reform- which we have made a top priority so that we may 

better inform current and future regulatory decisions ... 

Regulatory Reform: 

1. EPA's Back-to-Basics Agenda 

• Environment: Protecting the environment and fulfilling our core mission 

• Engagement: Engaging with state and local partners, enhancing public participation 

• Economy: Providing regulatory certainty with sensible rules that produce real results 

• EPA will achieve these goals by focusing on rule of law, process, and cooperative federalism. 

2. President Trump's Regulatory Reform Agenda 

• Presidential Memorandum- Streamlining Permitting and Reducing Regulatory Burdens for 

Domestic Manufacturing (January 24, 2017) 

• EO 13771- Reducing Regulation and Controlling Regulatory Costs (January 30, 2017) 

• EO 13777- Enforcing the Regulatory Reform Agenda (February 24, 2017) 

• EO 13778- Restoring the Rule of Law, Federalism, and Economic Growth by Reviewing the "Waters 

of the United States" Rule (February 28, 2017) 

• EO 13783- Promoting Energy Independence and Economic Growth (March 28, 2017) 

• EO 13790- Promoting Agriculture and Rural Prosperity in America (April 25, 2017) 

3. EPA Regulatory Reform Actions 

• On March 24, Administrator Pruitt issued an Agency-wide memo: 

o Designating a Regulatory Reform Officer, 

o Establishing a Regulatory Reform Task Force, and 

o Directing program offices to host public meetings. 
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4. Public Participation 

• Public Meetings: EPA program offices held nearly a dozen public meetings in April and May. 

o More than 200,000 stakeholders were independently invited by the program offices to 

participate. 

o Program offices provided a list of rules mentioned at the meetings and identified those that 

may be appropriate for review. 

• Public Comment: On April13, EPA opened a 30-day public comment period to solicit input on 

opportunities for regulatory reform and received over 460,000 comments, including a record

breaking number of individual comments (63,416). 

o Thank you, NRECA, for submitting your comments! 

• New Webpage: On April 11, EPA launched a new webpage that details the agency's regulatory 

reform efforts. 

5. Task Force Review 

• The Task Force developed strategic factors to determine which rules to review, including: 

o Associated with a Presidential directive or initiative, 

o Timing and urgency of the needed regulatory relief, 

o Associated costs and employment impacts, and 

o Review would be swift and simple. 

6. Key Rules under Reconsideration 

• WOTUS: The 2015 "Waters of the U.S." or WOTUS rule was a power grab by the federal 

government to cover nearly every puddle and ditch that would unnecessarily burden farmers and 

ranchers, as well as infrastructure projects that our country desperately needs. EPA is restoring 

states' important role in the regulation of water by reviewing the rule consistent with President 

Trump's EO 13778. EPA and the Army Corps issued its proposed repeal of the rule on June 27. The 

repeal will provide regulatory certainty while the agencies engage in a substantive replacement for 

WOTUS. 

• Steam Electric Effluent Limitation Guidelines: The 2015 effluent limitation guidelines (ELG) for the 

steam electric power generating category under the Clean Water Act were projected to shutter 

power plants across the country, including those that provide critical, reliable electricity to areas 

such as those impacted by Hurricanes Harvey and Irma. In April, EPA announced its intent to 

reconsider the rule and temporarily postponed compliance deadlines that had not yet passed. On 

September 18, EPA issued a final rule to postpone compliance deadlines by two years, providing 

relief during the agency's reconsideration. 

• Clean Power Plan: The Clean Power Plan (CPP) is one of the greatest regulatory threats to reliable, 

affordable American energy. Per President Trump's EO 13783, EPA announced its withdrawal of the 

Federal Plan/Trading Rule/Framework Amendments under the CPP and its review of the New 

Source Performance Standards for coal-fired power plants on March 28. On June 6, EPA sent a 

proposed rescission of the CPP to OMB that is currently under interagency review. 

• Coal Combustion Residuals: On August 10, EPA issued interim final guidance for states 

implementing permitting programs for coal combustion residuals (CCR). On September 14, EPA 

announced its intent to reconsider several substantive provisions of the 2015 CCR rule. 
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• GHG/CAFE Standards: EPA's premature determination in its Mid-Term Evaluation of federal 

standards for vehicle greenhouse gas emissions ignored necessary data from automakers to the 

detriment of American car owners. In March, EPA and DOT announced their reconsideration of the 

prior administration's determination. In August, EPA also announced its intent to reconsider 

provisions of the GHG standards for medium- and heavy-duty vehicles. 

7. Progress 

• Spring Semiannual Regulatory Agenda 

o Announced more than 2 dozen "deregulatory" actions 

• For FY17, EPA finalized 16 "deregulatory" actions subject to President Trump's EO 13771. 

o These actions produced an estimated net annualized cost savings of $70.69 million in 2017. 

• Currently working on the Fall Agenda, as well as Regulatory Budget, per EO 13771. 

8. Smart Sectors 

• On October 3, EPA relaunched the Smart Sectors program, which provides a platform to collaborate 

with regulated sectors and develop sensible approaches that better protect the environment and 

public health. 

• The program will facilitate better communication and streamline operations internally at EPA. 

• The change in how EPA conducts business will result in benefits such as: 

o Increased long-term certainty and predictability 

o Decreased operating costs 

o More innovation, more efficiencies 

o Lower costs for the American taxpayer 

o Creative solutions based on sound data 

• We will use that knowledge to inform our long term regulatory planning in ways that improve the 

environment but also don't unnecessarily hamper our economy. 

Closing Remarks: 

• Thank you again for this opportunity to exchange ideas and for your interest in the work of EPA. 

• These type of engagements are invaluable to helping us understand you and your operations so that 

we may be able to achieve the environmental outcomes that can improve the environment and our 

economic health. 
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EPA Update 

September 28, 2017 
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EPA's Back-to-Basics Agenda 

E in th n an II i ur 

E :En h an I n nhanci u lie a c1 
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EPA will achieve these goals by focusing on rule of law, process, and cooperative federalism. 
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President Trump's Regulatory Reform Agenda 

• Presidential Memorandum- Streamlining Permitting and Reducing Regulatory Burdens for 
Domestic Manufacturing (January 24, 2017) 

• EO 13771- Reducing Regulation and Controlling Regulatory Costs (January 30, 2017) 

• EO 13777- Enforcing the Regulatory Reform Agenda (February 24, 2017) 

• EO 13778- Restoring the Rule of Law, Federalism, and Economic Growth by Reviewing the 
"Waters of the United States" Rule (February 28, 2017) 

• EO 13783- Promoting Energy Independence and Economic Growth (March 28, 2017) 

• EO 13790- Promoting Agriculture and Rural Prosperity in America (April 25, 2017) 
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EPA Regulatory Reform Actions 

On March 24, Administrator Pruitt issued an Agency-wide memo: 

• Designating a Regulatory Reform Officer, 

• Establishing a Regulatory Reform Task Force, and 

• Directing program offices to host public meetings. 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) 

WASHINGTON, D.C. 20460 

March24,2017 

JntemetAddress(U'AL)ehttp://www,epa.gav 
RecyclediRecyciebleePrtntedwlthVagetableOUBasedlnksonHlO%Postconsumer,ProcessChloJ1neFreaRecycledPaper 
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Public Participation 

• Public Meetings: EPA program offices held nearly a dozen 

public meetings in April and May. 

• More than 200z000 stakeholders were independently invited 

by the program offices to participate. 

• Program offices provided a list of rules mentioned at the 

meetings and identified those that may be appropriate for 
• rev1ew. 
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Public Participation 

• Public Comment: On April 13, EPA opened a 30-day public 
comment period to solicit input on opportunities for regulatory 
reform and received over 460,000 comments, including a record
breaking number of individual comments (63,4161. 

Thank you, lEA, for submitting your comments! 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) 
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Transparency 

• New Webpage: On April 11, EPA launched a new 
webpage that details the agency's regulatory reform 
efforts. 

• Upcoming: EPA's Task Force Report per EO 13783. 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) 
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Task Force Review 

• The Task Force developed strategic factors to determine 
which rules to review, including: 

• Associated with a Presidential directive or initiative, 

•Timing and urgency of the needed regulatory relief, 

• Associated costs and employment impacts, and 

• Review would be swift and simple. 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) 
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Key Rules under Reconsideration 

• WOTUS 

• Steam Electric Effluent Limitation Guidelines 

• Clean Power Plan 

• Coal Combustion Residuals 

• Methane Oil and Gas Rule 
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Progress 

• Spring Semiannual Regulatory Agenda 

• Announced more than 2 dozen "deregulatory" actions 

• For FY17, EPA finalized 16 "deregulatory" actions subject to 
President Trump's EO 13771. 

~ These actions produced an estimated net annualized cost_ 
savings of $70.69 million in 2017. 

• Currently working on the Fall Agenda (submissions due this 
week), as well as Regulatory Budget, per EO 13771. 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) 
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Questions? 
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To: 
From: 

Greenwalt, Sarah[greenwalt.sarah@epa.gov]; Dravis, Samantha[dravis.samantha@epa.gov] 
Fotouhi, David 

Sent: Fri 8/11/2017 4:22:04 PM 
Subject: RE: Letter for Administrator's signature & update on Postponement Rule 

Attached is a clean copy. FYI, I haven't had OEX format this-let me know if you'd like me to 
do that or if your folks will take care of it. Thanks! 

David Fotouhi 

Deputy General Counsel 

Office of General Counsel 

U.S. Environmental Protection Agency 

Tel: +1 202.564.1976 

fotouhi.david@epa.gov 

From: Greenwalt, Sarah 
Sent: Friday, August 11,2017 12:11 PM 
To: Dravis, Samantha <dravis.samantha@epa.gov>; Fotouhi, David <fotouhi.david@epa.gov> 
Subject: Re: Letter for Administrator's signature & update on Postponement Rule 

Oh sure! David has it. David can you get Sam a clean copy? 

Sent from my iPhone 

On Aug 11,2017, at 12:10 PM, Dravis, Samantha wrote: 

Sarah, 

I'm sorry but can you send a clean email with just the letter? Sorry - I will get it autopenned 
right away if so. 
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Sent from my iPad 

wrote: 

Sorry! I forgot to attach. 

Sent from my iPhone 

Begin forwarded message: 

From: "Fotouhi, David" 
Date: August 11,2017 at 10:29:16 AM EDT 
To: "Greenwalt, Sarah" 
Subject: RE: Letter for Administrator's signature & update on 
Postponement Rule 

we are good to go on this letter. r-·-·-·-·-·-·-·-·-·-:Aiiorn.ey·-ciieniTEx:·-s-·-·-·-·-·-·-·-·-·-·-~ 

L~!!~~~~~~Y.~~~Ti~-~~!T~-~~~~~JA revised ve~s1on._1s-·atiache·cr-·-i5-1(-fyou"have-·any-ch-anges·-·-·-·-·-·" 
you'd like to have made? Can you quarterback this through the rest of the way? 
Is there anything else you need from me? I 

David Fotouhi 

Deputy General Counsel 

Office of General Counsel 

U.S. Environmental Protection Agency 

Tel: +1 202.564.1976 

fotouhi.david@epa.gov 

From: Fotouhi, David 
Sent: Friday, August 11, 2017 9:46AM 
To: Greenwalt, Sarah 
Subject: RE: Letter for Administrator's signature & update on Postponement 
Rule 
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f-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·1 

I Attorney Client I Ex. sl 
! i 

t-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·1 

David Fotouhi 

Deputy General Counsel 

Office of General Counsel 

U.S. Environmental Protection Agency 

Tel: +1 202.564.1976 

fotouhi.david@epa.gov 

From: Fotouhi, David 
Sent: Thursday, August 10, 2017 8:54PM 
To: Greenwalt, Sarah 
Subject: RE: Letter for Administrator's signature & update on Postponement 
Rule 

Once you've had a chance to take a look, let me know if you're okay with the 
draft or if you think we should make changes before sending to OP. In particular, 
I'm on the fence about this sentence: 

~--Attor-n-ey--ciie-ni-T-Ex~--s---1 
L·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·1 

I've asked WLO whether we need to include it. 
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David Fotouhi 

Deputy General Counsel 

Office of General Counsel 

U.S. Environmental Protection Agency 

Tel: +1 202.564.1976 

fotouhi.david@epa.gov 

From: Fotouhi, David 
Sent: Thursday, August 10,2017 2:14PM 
To: Greenwalt, Sarah 
Subject: Fwd: Letter for Administrator's signature & update on Postponement 
Rule 

FYI. Let's discuss. 

Sent from my iPhone 

Begin forwarded message: 

From: "Zomer, Jessica" 
Date: August 10, 2017 at 1:57:23 PM EDT 
To: "Fotouhi, David" 
Cc: "Neugeboren, Steven" "Levine, 
MaryEllen" "Wood, Robert" 

"Matuszko, Jan" 
Subject: Letter for Administrator's signature & update on 
Postponement Rule 

David, 

Attached is the revised letter to incorporate Sarah's and your 
feedback. r-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-o-e.lfileraiive--Pro·c-ess.TEx-:-s-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·: 

i·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·i 
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l".~--~--~--~--~--~--~--~-~~E~~-~-~~1"~~--~~~~-~~-~~.T~~-~:~·-~--~--~--~--~--~--~·.J I understand from OW that 
OPA wants to make a public announcement about this letter once it is 
signed, and OW/OPA are trying to work out when exactly that will be. 

I also wanted to let you know that the draft final Postponement Rule 
has been reviewed in OGC through Steve and is going to Mike 
Shapiro for OW review today. They are expecting him to clear it 
today or early tomorrow. Once that is complete, the only people left 
to review it would be you, Lee, Sarah, and anyone else on Third Floor 
who may want to do so. The question of when OMB will get to see a 
draft thus depends on how long you all will need to review it. If OW is 
able to circulate a version for you all to review by tomorrow, do you 
have a sense of how long your and others' review will take? The 
preamble is about 15 pages long. 

Thanks, 

Jessica Hall Zomer 

Office of General Counsel 

U.S. Environmental Protection Agency 

<Steam Electric 2d Letter to Petitioners.docx> 
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EPA Regulatory Reform 

Talking Points and Q&As 

On February 24, 2017, President Trump issued~;;;,_;;;_;;;,;~..;;;;__,;;;;~..;;;;__,;;;;~__;__;_. on Enforcing the 

Regulatory Agenda. 

The Executive Order (EO) establishes the "policy of the United States to alleviate unnecessary 

regulatory burdens placed on the American people." Among other things, it requires each 

agency to create a Regulatory Reform Task Force to evaluate existing regulations and to identify 

regulations that should be repealed, replaced, or modified. 

To inform these recommendations, EPA held public meetings to listen and learn from those 

directly impacted by our regulations, including federal, state, local and Tribal governments; 

small businesses; consumer; non-governmental organizations and trade associations. 

We also accepted public comment through our regulatory reform docket. That docket closed on 

May 15, 2017. We have received over 450,000 comments in that docket. 

Per the EO, we are particularly interested in regulations that: 

- eliminate jobs, or inhibit job creation; 

- are outdated, unnecessary, or ineffectLve; 

- impose costs that exceed benefits; 

- create a serious inconsistency or otherwise interfere with regulatory reform initiatives 

and policies. 

EPA has already taken steps to initiate the review or reconsideration of specific regulations and 

the withdrawal of proposed actions that impose burden. These include: 

• Review of the Waters of the United States Rule -EPA has initiated its review of the rule, 

and a proposal is currently at OMB for EO 12866 review. 

• Withdrawal of Methane ICR - In 2016, EPA sent an information collection request to 

more than 15,000 owners and operators in the oil and gas industry, requiring them to 

provide information on equipment inventories and methane emissions. On March 2, 

2017, EPA withdrew this information collection request (82 Fed. Reg. 12817; March 7, 

2017). The agency expects this will lead to cost savings of approximately $37,000,000. 

• Risk Management Plans- is under review, and we are staying the effective date through 

February 2019 to allow time to consider several petitions for reconsideration of the 

RMP rule amendments and take further regulatory action on the RMP rule. 
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• Light-duty Mid-Term Evaluation- on March 15, 2017, EPA and DOT announced that EPA 

intends to reconsider the final determination that recommended no change to the 

greenhouse gas standards for light duty vehicles for model years 2022- 2025. 

• Review of Clean Power Plan and Related Actions- EPA is reviewing the Clean Power 

Plan and NSPS for GHGs at Electric Generating Units, and has withdrawn the Federal 

Plan/Trading Rule/Framework Amendments. 

• Review of Methane Oil and Gas Rule - EPA initiated a review of the rule and has 

submitted a proposed extension of compliance deadlines to the Office of Management 

and Budget for review. 

• Review of Steam Electric ELG- On May 25, 2017, EPA issued a proposed postponement 
of the rule's compliance deadlines for publication in the Federal Register. 

• Review of Landfill Methane Rules - On May 23, 2017, EPA announced a 90-day 

administrative stay for the final rules and a proposal to stay both rules until March 13, 

2020. 

• Certified Pesticide Applicators Rule -ERA has initiated a review of the rule. 

• Formaldehyde Emission Standards for Composite Wood Products - On May 24, 2017, 

EPA issued a direct final rule and parallel proposed rule to extend compliance dates in 

the final rule. 

At this point, the Task Force is reviewing the comments received to evaluate additional 

regulations that are candidates for repeal and reform beyond the actions we already have in 

place. 

There are also other regulatory reform activities that are coordinated with this work. 

• EO 13783 on Promoting Energy Independence and Economic Growth requires that we 

review regulations, orders and guidance documents that burden the development or 

use of domestic energy. We are looking to the comments received in the regulatory 

reform docket to help inform that work. 

• The Department of Commerce issued a Request for Information per the Presidential 

Memorandum on Streamlining Permitting and Reducing Regulatory Burden for 

Domestic Manufacturing which resulted in 170 public comments, with most EPA-
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relevant comments focused on air permitting programs (e.g., NSR, Title V, SSM, etc.). 

The Regulatory Reform Task Force will use all this input to inform EPA's regulatory reform 

efforts, and help fulfill the Administration's commitment to removing unnecessary regulatory 

burdens on the American people. 

Q&As 

How will this effort be managed? 

EO 13777 calls for agencies to establish: 

- A Regulatory Review Officer (RRO} to oversee the implementation of regulatory reform 

initiatives and policies to ensure that agencies effectively carry out regulatory reforms, 

consistent with applicable law. 

- A Regulatory Reform Task Force to evaluate existing regulations (as defined in section 4 of 

Executive Order 13771} and make recommendations to the agency head regarding their repeal, 

replacement, or modification, consistent with applicable law. 

Who is EPA's Regulatory Review Officer? 

Administrator Pruitt has designated Samantha Dravis, Senior Counsel and Associate Administrator for 

" Policy to serve as EPA's RRO. 

Who is on EPA's Regulatory Review Task Force? 

Along with the RRO, Ryan Jackson, EPA Chief of Staff, will serve as Chairman. Other members include 

Bryon Brown, EPA Deputy Chief of Staff for Policy and Brittany Bolen, EPA Office of Policy Deputy 

Associate Administrator. 

What is the timeframe for identifying regulations for potential reform? 

As required by the Executive Order, the Task Force provided a report to the Administrator detailing the 

agency's progress. We plan to deliver an updated progress report in November 2017. 

By July 26 the Task Force is to submit a draft report on regulatory reform under the Domestic Energy EO 

to the Director of OMB and the Vice President. The final report is due by September 24 and will be 

published in the Federal Register. 
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To: Fotouhi, David[fotouhi.david@epa.gov] 
Cc: Neugeboren, Steven[Neugeboren.Steven@epa.gov]; Zomer, 
Jessica[Zomer.Jessica@epa.gov]; Levine, MaryEIIen[levine.maryellen@epa.gov]; Matuszko, 
Jan[Matuszko.Jan@epa.gov]; Rees, Sarah[rees.sarah@epa.gov]; Dravis, 
Samantha[dravis.samantha@epa.gov] 
From: Owens, Nicole 
Sent: Sat 5/20/2017 11:31:59 AM 
Subject: RE: Revised notice of proposal to extend compliance deadlines in steam electric 

Hello-

The current version is attached. 

Yesterday Jessica and 1 spoke with Vlad at OMB. r-·-·-·-·-·-·-·-·-·-·-·-·Attor_n.ey·-cn·e-niT.Ex~-·-s·-·-·-·-·-·-·-·-·-·-·-·-·j 

~---------------------------Atio-r-n-ey----c-IIe-ni--r--Ex-:----s-------------------"-------1 

l:~~~!~~~~~:~~:~i~~~~:~:~~~~:~:JTfsa·-yaii-·ana7ar·-·s-~im~inffl·a-·wlfrTri<e-iy-·ne_e_crta·-falR._fa-·A-nffl.ony-~-·-TrnoC-·we.'re-·9a-aa·-·J 
to go. 

Nicole 

From: Fotouhi, David 
Sent: Friday, May 19, 2017 5:46 PM 
To: Owens, Nicole <Owens.Nicole@epa.gov> 
Cc: Neugeboren, Steven <Neugeboren.Steven@epa.gov>; Zomer, Jessica 
<Zomer.Jessica@epa.gov>; Levine, MaryEllen <levine.maryellen@epa.gov>; Matuszko, Jan 
<Matuszko.Jan@epa.gov> 
Subject: RE: Revised notice of proposal to extend compliance deadlines in steam electric 

Hi, Nicole. Any updates on this? Also, Sarah G would like to see the draft-could you send me 
the current version? 

David Fotouhi 
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Deputy General Counsel 

Office of General Counsel 

U.S. Environmental Protection Agency 

Tel: +1 202.564.1976 

fotouhi.david@epa.gov 

From: Owens, Nicole 
Sent: Thursday, May 18, 2017 5:05 PM 
To: Fotouhi, David 
Cc: Neugeboren, Steven < 

>; Levine, MaryEllen Matuszko, Jan 
< > 
Subject: Re: Revised notice of proposal to extend compliance deadlines in steam electric 

I sent the revised version back to OMB today, conveying our desire to move quickly. I will let 
folks know as soon as I hear and will raise to Sarah Rees tomorrow afternoon if I haven't heard 
anything. 

Sent from my iPhone 

On May 18, 2017, at 4:50PM, Fotouhi, David wrote: 

Sarah G. asked me this afternoon when we could expect a finalized revised draft. Do you 
know if we have an ETA? Thank you. 

Sent from my iPhone 

On May 17, 2017, at 5:08PM, Neugeboren, Steven wrote: 

David -we'll want to circle with you on this language, which is still obviously per the 
email train in flux. But in particular I want to make sure you are looking at the 
preamble language in the draft Jessica circulated yesterday (reattached here) among 

i:::=::::i!~~i~~~il:~~)~~i:?:;~;:~:::::::::;::;;:~~~~~~~~~J;t:;~~:~~~;~~:;~~~;;~~;:::::::::::: 

Steven Neugeboren 

Associate General Counsel 
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Water Law Office 

Environmental Protection Agency 

202-564-5488 

From: Zomer, Jessica 
Sent: Wednesday, May 17, 2017 2:18PM 
To: Owens, Nicole 
Cc: Fotouhi, David < >; Neugeboren, Steven 

, MaryEllen ~~JJJ.Em~l@~~~ 
Matuszko, Jan < > 
Subject: Re: Revised notice of proposal to extend compliance deadlines in steam 
electric 

Attorney Client I Ex. 5 

Thanks, 

Jessica 

From: Owens, Nicole 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00001451-00003 



Sent: Wednesday, May 17, 2017 1:58 PM 
To: Zomer, Jessica 
Cc: Fotouhi, David; Neugeboren, Steven; Levine, MaryEllen; Matuszko, Jan 
Subject: RE: Revised notice of proposal to extend compliance deadlines in steam 
electric 

}{\'-E?._.X~.D.J:~P_<;t_~t~.9.J~.D.9_~-~-g-~ __ R.~.§.LQ.E_R:.J ______________________________________________ ~!!.~.~-~~¥._.~~-~-~-~!.L~~~---~---·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-) 
i ! 

I Attorney Client I Ex. 51 
l·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·1 

Thanks, 

Nicole 

Attorney Client I Ex. 5 

From: Zomer, Jessica 
Sent: Tuesday, May 16, 2017 4:29PM 
To: Owens, Nicole 
Cc: Fotouhi, David < >; Neugeboren, Steven 

, MaryEllen 
Matuszko, Jan < > 
Subject: Revised notice of proposal to extend compliance deadlines in steam electric 
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Nicole, 

Attached is a revised notice for the proposed rule to extend the compliance 
deadlines in the steam electric rule. I revised the document along the lines we 
discussed on our phone call with OMB and DOJ yesterday. I am not sure how 
widely it should be circulated for review within EPA, but thought you might 
have views on that since OP is the gatekeeper for the notice now that it is in 
OMB review. 

I am copying David and Steve, although they have not seen these revisions 
yet. David, as my note to you last n ig_bt~:t~§_9II.R.~_g_lJb_i§___i_ng.QfR.QI§.t.~_§ ___ ~_g_il§ ___ tQ. ___________ .. 

l __ r~§QQAOttn~~~-~~by_QC11_e_~!t~-~-~-~E~~:~--5-----------j 
i..-~~~~~~~~~~~~~~~~~~~~~~~~~~~~'1·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-· 

! Attorney Client I Ex. 5 i 
i.·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-! 

Jessica Hall Zomer 

Office of General Counsel 

U.S. Environmental Protection Agency 

<steamelectricproposedcompliancedateextension51 0 17v6.docx> 
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To: 
Cc: 
From: 

Fotouhi, David[fotouhi.david@epa.gov]; Greenwalt, Sarah[greenwalt.sarah@epa.gov] 
Dravis, Samantha[dravis.samantha@epa.gov]; Schwab, Justin[schwab.justin@epa.gov] 
Bolen, Brittany 

Sent: Wed 6/14/2017 6:04:38 PM 
Subject: OW actions in reg-agenda - feedback please 

David and Sarah -

Nonresponsive and Deliberative I Ex. 5 

Nonresponsive and Deliberative I Ex. 5 

Nonresponsive and Deliberative I Ex. 5 

Brittany Bolen 

Deputy Associate Administrator, Office of Policy 

U.S. Environmental Protection Agency 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00001455-00001 



(202) 564-3291 
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To: 
Cc: 
From: 
Sent: 
Subject: 

Ford, Hayley[ford.hayley@epa.gov] 
Fotouhi, David[fotouhi.david@epa.gov] 
Greenwalt, Sarah 
Mon 6/5/2017 6:43:11 PM 
Re: June 3- September 9, 2017 1 Line x Line 

Thanks Hayley! 

Sent from my iPhone 

On Jun 5, 2017, at 2:41PM, Ford, Hayley wrote: 

Just popped in your office and it say~.-----------------~-~~~~-~p~-~-~!Y.~---~-~-~---~~!r~-~-f~fi_~-~--T~-~-~----~----_-_-_-_-] 
[·.~--~--~--~--~--~--~--~--~--~--~--~--~--~--~--~--~--~--~--~--~--~--~--~--~--~--~--~--~--~--~--~--~--~--~~~~--~~~~-~~~-~~~~--~-.Y.~~--~~--~-~--~--~~--~--~--~~--~~t~-.Y.~~-.z.~·-~~~-~--~--~-~--~--~--~--~--~--~--~--~--~--~--~--~--~--~--~--~--~--~--~--~--~- 

Thanks for your quick attention!!! 

Hayley Ford 

Deputy White House Liaison 

Office of the Administrator 

Environmental Protection Agency 

Room: 3309C William Jefferson Clinton North 

Phone:202-564-2022 

··-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-: 

Cell:! Personal Phone I Ex. 6 j 

i.-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·_! 

From: Greenwalt, Sarah 
Sent: Monday, June 5, 2017 2:38PM 
To: Ford, Hayley 
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Cc: Fotouhi, David 
Subject: Re: June 3- September 9, 2017 I Line x Line 

.-·-.r~~~~~---?.-~.-~Q!.~§-·-~-~---~~~--~-~~.L·.o·.o·.o·.o·.o·.o·.o·.o·.o·.o·.~--~o~--~~0~-.e.~.~--~oio~~-.o·.~o~o~·.o·.o~·.:oloio~·.:!.~.!_i_~~--L-~.~~---~·-·-·-·-·-·-·-·-·-·___l 
i·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·--~-~-~--~~-~-P~.~-~_i_y~---~-~-~----~-~--~-~--~-~--~~.!.~.Y~.--L·~-~-~----~·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-.J 

~fQ~~~~-~!~~~~~~g~~~Q~~- J 

l-------------------------~~~-~-~-~-~~---~-~--~-~-~-~---~---~-~-:----~-------------------------1 
Sent from my iPhone 

On Jun 5, 2017, at 2:28PM, Ford, Hayley wrote: 

Hey Sarah-

I understand you're on your way to Italy but have a layover in NYC -was hoping you 
could review the below and provide any updates before you board your next flight. I 
have a 4PM with Cabinet Affairs and they have some questions on updated timing for 
some policy items so want to have the most updated information. 

Thanks so much and have a safe flight! 

Nonresponsive and Deliberative I Ex. 5 
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Deliberative Process I Ex. 5 

Nonresponsive and Deliberative I Ex. 5 
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Nonresponsive and Deliberative I Ex. 5 

Hayley Ford 

Deputy White House Liaison 

Office of the Administrator 

Environmental Protection Agency 

Room: 3309C William Jefferson Clinton North 

Phone:202-564-2022 

Cell: j Personal Phone I Ex. 6 j 

i-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-j 

From: Ford, Hayley 
Sent: Monday, June 5, 2017 8:21AM 
To: Beck, Nancy 
Bolen, Brittany 
Brown, Byron 
Dravis, Samantha< 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) 

>; Bowman, Liz <jj~1m >· 
' 

Davis, Patrick 
Ferguson, Lincoln 

Graham, 
grs~~C!Qlly{f~mJm:Y:> Greenwalt, 

Wilcox, 

ED_001413A_00001610-00004 



Jackson, Ryan 

Subject: RE: June 3- September 9, 20171 Line x Line 

Good morning! 

Please take 5 minutes to send me any updates for the White House 30-day report by 
end of day today. Attached is last week's report. 

Thank you! 

Hayley Ford 

Deputy White House Liaison 

Office of the Administrator 

Environmental Protection Agency 

Room: 3309C William Jefferson Clinton North 

Phone:202-564-2022 

c e 11: r·~~~~~-~~;--~~-~~:·-;-~-~~-~-·1 
i.·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-! 

From: Hupp, Sydney 
Sent: Friday, June 2, 2017 6:28PM 
To: Beck, Nancy 
Boats, Brian 
Bowman, Liz < 
Caldwell, James 

Aaron 
Ferguson, Lincoln <illgJJJ~UJJrrguru~~gg~• 
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Justin< 
Wendy 
Wilcox, Jahan < 
Woodward, Cheryl 

F otouhi, David 
Graham, Amy < 

Greenwalt, Sa 

Subject: June 3- September 9, 20171 Line x Line 

Hey everyone-there will be no COS meeting on Monday morning. Have a great 
weekend! 

Sydney Hupp 

Executive Scheduler 

Office of the Administrator 
r·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-. . ' 

I Personal Phone I Ex. 6 i (C) 
i·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-! 

<EPA Cabinet 30 Day Report 5.30.17.docx> 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00001610-00006 



To: O'Donnell, Jessica (ENRD)[Jessica.O'Donnell@usdoj.gov]; Drinkard, 
Andrea[Drinkard.Andrea@epa.gov]; Wood, Robert[Wood.Robert@epa.gov] 
Cc: Dennis, Allison[Dennis.AIIison@epa.gov]; Levine, MaryEIIen[levine.maryellen@epa.gov]; 
Fotouhi, David[Fotouhi.David@epa.gov]; Neugeboren, Steven[Neugeboren.Steven@epa.gov]; 
Scozzafava, Michael E[Scozzafava. Michael E@epa. gov]; Lape, Jeff[lape .jeff@ epa .gov] 
From: Matuszko, Jan 
Sent: Wed 9/13/2017 5:32:43 PM 
Subject: RE: Reply Brief- statement 

Still on hold. I am told folks are working to get the necessary approvals. That's the latest. 

From: O'Donnell, Jessica (ENRD) [mailto:Jessica.O'Donnell@usdoj.gov] 
Sent: Wednesday, September 13, 2017 1:17PM 
To: Drinkard, Andrea <Drinkard.Andrea@epa.gov>; Wood, Robert <Wood.Robert@epa.gov>; 
Matuszko, Jan <Matuszko.Jan@epa.gov> 
Cc: Dennis, Allison <Dennis.AIIison@epa.gov>; Levine, MaryEllen 
<levine.maryellen@epa.gov>; Fotouhi, David <Fotouhi.David@epa.gov>; Neugeboren, Steven 
<Neugeboren.Steven@epa.gov>; Scozzafava, MichaeiE <Scozzafava.MichaeiE@epa.gov>; 
Lape, Jeff <lape.jeff@epa.gov> 
Subject: RE: Reply Brief- statement 

From: Drinkard, Andrea lm2!lli~WD.!Sill1!d~!@J~~~lQYJ 
Sent: Wednesday, September 13, 2017 10:00 AM 
To: O'Donnell, Jessica (ENRD) <JQJQQ!JI 

Matu 
>;Levine, MaryEllen 

otouhi, David <EQjtQ!!blJ@y~~;@J;IQY 
< >;Scozzafava, MichaeiE :::~;m;~tiDL~1!Q!~~~~~~ 
Lape, Jeff< 
Subject: RE: Reply Brief- statement 

Please hold. Let me check on timing. Back to you ASAP. 

From: O'Donnell, Jessica (ENRD) [mailto:Jessica.O'Donnell@usdoj.gov] 
Sent: Wednesday, September 13, 2017 9:57AM 
To: Wood, Robert Matuszko, Jan 
Cc: Drinkard, Andrea< Dennis, Allison< 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00001617-00001 



Levine, MaryEllen 
Neugeboren, Steve 

>; Lape, Jeff< 
Subject: RE: Reply Brief- statement 

Fotouhi, David 
Scozzafava, MichaeiE 

From: Wood, Robert [.r!H~~!.QQQ£~~@§~:.9.QY] 
Sent: Wednesday, September 13, 2017 8:19AM 

Dennis, Allison 
To: Matuszko, Jan < 
Cc: Drinkard, Andre 
Levine, MaryEllen <I >; O'Donnell, Jessica (ENRD) 

otouhi, David ; Neugeboren, Steven 
< >;Scozzafava, MichaeiE 
Lape, Jeff< 
Subject: Re: Reply Brief- statement 

Agreed. Thanks, Andrea. 

Robert Wood 

Engineering and Analysis Division 

U.S. EPA, Office ofWater 

w) 202-566-1822 

On Sep 13, 2017, at 8:17AM, Matuszko, Jan wrote: 

I think this works well. Thanks! 

From: Drinkard, Andrea 
Sent: Wednesday, September 13, 2017 8:14AM 
To: Wood, Robert Matuszko, Jan 
Cc: Dennis, Allison Levine, MaryEllen 

>; O'Donnell, Jessica (ENRD) 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00001617-00002 



Fotouhi, David Neugeboren, 
Scozzafava, MichaeiE 

>; Lape, Jeff <I > 
Subject: RE: Reply Brief- statement 

What about the following instead: 

Deliberative Process I Ex. 5 

From: Wood, Robert 
Sent: Wednesday, September 13, 2017 8:09AM 
To: Matuszko, Jan 
Cc: Dennis, Allison 

< 
Jeff< 
Subject: Re: Reply Brief- statement 

Neugeboren, 

Lape, 

i-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·1 

I Deliberative Process I Ex. 5 I 

I I 
t·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-j 

Robert Wood 

Engineering and Analysis Division 

U.S. EPA, Office ofWater 

w) 202-566-1822 

c) ,--~-~;~:·~~~--~~·:-~:·~--~~~-~--~ 
i..·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·_! 
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On Sep 13, 2017, at 7:58AM, Matuszko, Jan wrote: 

Hi Allison, 

Deliberative Process I Ex. 5 

From: Dennis, Allison 
Sent: Tuesday, September 12, 2017 9:57PM 
To: Levine, MaryEllen 

< 
Scozzafava, MichaeiE ~~~~~~!!:!!!.~~ 
< >; Matuszko, Jan < 
Subject: RE: Reply Brief- statement 

All, 

O'Donnell, Jessica (ENRD) 

We made two more changes to the press release that I wanted to makes sure were ok 
with you all: 

Attorney Client I Ex. 5 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00001617-00004 



I Attorney Client I Ex. 51 
~ ~ 
L·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-j 

From: Levine, MaryEllen 
Sent: Tuesday, September 12, 2017 10:14 AM 
To: Dennis, Allison O'Donnell, Jessica (ENRD) 

< 
Scozzafava, MichaeiE ~~~~~~~~~ 
< >; Matuszko, Jan < 
Subject: RE: Reply Brief- statement 

Attorney Client I Ex. 5 

So I suggest the edits, below ... 

Mary Ellen 

Mary Ellen Levine 

Assistant General Counsel 

Water Law Office, Office of General Counsel 

7510 C WJC North 

(202) 564-1345 
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From: Dennis, Allison 
Sent: Tuesday, September 12, 2017 9:40AM 
To: O'Donnell, Jessica (ENRD) 
Cc: Levine, MaryEllen 

Neugeboren, 

Hi all- attached is an updated version of the press release for Jessica's review. We 
would like to issue this tomorrow morning and I need to share with my press office as 
soon as possible. 

Attorney Client I Ex. 5 

From: O'Donnell, Jessica (ENRD) [rr:li~~~~QQQJ~~~~lillrY:] 
Sent: Tuesday, September 12, 2017 9:04AM 
To: Dennis, Allison 
Cc: Levine, MaryEIIe 

hi, David 
~~>; Scozzafava, MichaeiE 

Neugeboren, 

< >; Drinkard, Andrea !JIJ~§IglBJ[}Q!~@JmfL.rur:L 
Subject: Re: Reply Brief- statement 

Could you please me the statement about the new rule that you'd like me to review 
along with a copy of the rule that is going to the Administrator for signature? The 
press statement in the email below appears to relate to the brief file yesterday. I'm not 
seeing on related to the new rule. 

Sent from my iPhone 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00001617-00006 



On Sep 11, 2017, at 8:47PM, Dennis, Allison wrote: 

Hi Jessica- it looks like it rule may be going to our Administrator for signature 
tomorrow. We would also like to announce this rule upon signature. Any way I 
can get your review and edits ( if any) on the press read first thing? Thanks ! -
Allison 

Sent from my iPhone 

On Sep 11, 2017, at 3:59PM, O'Donnell, Jessica (ENRD) 
wrote: 

1 Attorney Client I Ex. 51 

Jessica O'Donnell 

Senior Counsel for Appellate Matters 

Environmental Defense Section 

202.305.0851 

From: Levine, MaryEllen [~~;dS~l§U:!J1!!:l§l!§J:lli;f~~lQY] 
Sent: Monday, September 11, 2017 3:54PM 
To: Dennis, Allison >; Wood, Robert 

~Lill!Y>; Scozzafava, 
>; Drinkard, Andrea 

Subject: RE: Reply Brief- statement 

r·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-. 
i ! 
i ! 
i ! 
. ' 

1 Attorney Client I Ex. 51 
i·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-! 
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Attached are my suggested edits. Thank you for including me in the review. 

Mary Ellen 

Mary Ellen Levine 

Assistant General Counsel 

Water Law Office, Office of General Counsel 

7510 C WJC North 

(202) 564-1345 

From: Dennis, Allison 
Sent: Monday, September 11, 2017 3:13PM 
To: Wood, Robert 

Jessica O'Donnell 
, Scozzafava, MichaeiE 
>; Drinkard, Andrea 

Subject: RE: Reply Brief- statement 

DOJ 

While we are at it. .. 

OGC- are you fine with the attached press release announcing the 
anticipated final rule postponing the compliance periods? We would like to 
announce this action upon Administrator signature (expected within the day 
or so). 
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From: Wood, Robert 
Sent: Monday, September 11, 2017 3:09 PM 
To: Dennis, Allison 

Jessica O'Donnell 
·Scozzafava, MichaeiE 
>; Drinkard, Andrea 

Subject: RE: Reply Brief- statement 

Fine with me. Thank you! 

From: Dennis, Allison 
Sent: Monday, September 11, 2017 3:00 PM 
To: Wood, Robert 

Jessica O'Donnell 
, Scozzafava, MichaeiE 
>; Drinkard, Andrea 

Subject: RE: Reply Brief- statement 

Thanks all. 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00001617-00009 



Not to beat a dead horse, but could we make the following tweaks to 
improve clarity and eliminate redundancies?- Allison 

Holding Statement: 

Deliberative Process I Ex. 5 

From: Wood, Robert 
Sent: Monday, September 11, 2017 2:45PM 
To: Dennis, Allison 

Jessica O'Donnell 
, Scozzafava, MichaeiE 
>; Drinkard, Andrea 

Subject: RE: Reply Brief- statement 

Suggest the below edits in the statement and the background. Note deletion 
at the end of the background piece is consistent with Mary Ellen Levine's 
last message. (Good point MEL) 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00001617-00010 



From: Dennis, Allison 
Sent: Monday, September 11, 2017 2:20PM 
To: Fotouhi, David 

Jessica O'Donnell 
; Scozzafava, MichaeiE 
>; Drinkard, Andrea 

Subject: RE: Reply Brief- statement 

All, 

Andrea and I would like to make a few tweaks to the holding statement. Are 
these edits ok with you all? If so, we will then share with the OW front office 
team (Lee, Sarah, Mike, etc.), and then with OPA: 

Holding Statement: 

Deliberative Process I Ex. 5 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00001617-00011 



Deliberative Process I Ex. 5 

From: Fotouhi, David 
Sent: Monday, September 11, 2017 1:36PM 
To: Wood, Robert Neugeboren, Steven 

Jessica O'Donnell 
, Scozzafava, MichaeiE 
>; Drinkard, Andrea 

>; Dennis, Allison 
Subject: RE: Reply Brief- statement 

I just spoke with Liz Bowman-she would like a short desk statement and/or 
Q&A, not a statement that we would issue preemptively. Thanks. 

David Fotouhi 

Deputy General Counsel 

Office of General Counsel 

U.S. Environmental Protection Agency 

Tel: +1 202.564.1976 

fotouhi.david@epa.gov 

From: Wood, Robert 
Sent: Monday, September 11, 2017 1:32PM 
To: Fotouhi, David Neugeboren, Steven 

Jessica O'Donnell 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00001617-00012 



Scozzafava, MichaeiE 
Drinkard, Andrea 

< Dennis, Allison 
Subject: Reply Brief- statement 

All + Mike Scozzafava, Allison Dennis and Andrea Drinkard: 

My understanding is OPA wanted a statement in case they got a question. 
Here is the statement in circulation at EPA now. We've notified OW comms 
folks that DOJ asked that their OPA be contacted by our OPA: 

Deliberative Process I Ex. 5 

From: Fotouhi, David 
Sent: Monday, September 11, 2017 1:24PM 
To: Neugeboren, Steven 
Cc: Levine, MaryEllen 

>; Wood, Robert 
Subject: Re: Motion- press statement 

I'm not sure.l Attorney Client I Ex. 5 I Let me ask OP A what they had in mind. 
i·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·i 

Sent from my iPhone 

On Sep 11, 2017, at 1:22PM, Neugeboren, Steven 
wrote: 

I wouldn't think we'd do a press statement for a reply brief? Is there a 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00001617-00013 



special reason to do it here? David - is there a policy impetus here? 

Steven Neugeboren 

Associate General Counsel 

Water Law Office 

Environmental Protection Agency 

202-564-5488 

From: Levine, MaryEllen 
Sent: Monday, September 11, 2017 12:36 PM 
To: Jessica O'Donnell Fotouhi, David 

Cc: Wood, Robert 
Subject: Fwd: Motion 

Here is a draft press statement to review. 

My computer isn't working and the incompetence of our support is 
beyond the pale. I am working off my phone. 

Sent from my iPhone 

Begin forwarded message: 

From: "Wood, Robert" 
Date: September 11, 2017 at 12:30:51 PM EDT 
To: "Levine, MaryEllen" <~1lli~@D@~ffili~£~ 
Cc: "Scozzafava, MichaelE" 
"Matuszko, Jan" .Mi!lill~QJJ!n@s~~~ 
Subject: FW: Motion 

MEL: 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00001617-00014 



OPA has asked for a brief statement on the motion. We drafted 
the statement below and have tried to keep it as simple as 
possible. Please have a look and let me know if any problems. 
Thanks 

Rob 

From: Wood, Robert 
Sent: Monday, September 11, 2017 12:29 PM 
To: Scozzafava, MichaeiE ~"'"'""'""""-'-Y 
Matuszko, Jan 
Subject: RE: Motion 

A few edits. I will run this by OGC. 

Deliberative Process I Ex. 5 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00001617-00015 



From: Scozzafava, MichaeiE 
Sent: Monday, September 11, 2017 11:40 AM 
To: Matuszko, Jan 
Cc: Wood, Robert < 
Subject: RE: Motion 

Allison asked me to try to come up with one sentence that 
describes what the motion asked for. What do you think of this? 
Obviously will need to run it by OGC. 

Deliberative Process I Ex. 5 

From: Matuszko, Jan 
Sent: Monday, September 11, 2017 8:02AM 
To: Scozzafava, MichaeiE 
Cc: Wood, Robert 
Subject: Motion 

This is the most recent one that I have ..... 

From: Neugeboren, Steven 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00001617-00016 



Sent: Sunday, September 10, 2017 3:49PM 
To: O'Donnell, Jessica (ENRD) 
Levine, MaryEllen 
Cc: Fotouhi, David 

< > 
Subject: comments on steam brief 

Attached are my comments. Thanks Jessica 0 for the quick 
turnaround and consideration of our comments after hours. I 
don't have a lot of comments - r·-·-·-·-·-·-·Atto-rn_e _____ c"ii_e_nfTE:x-~-·s·-·-·-·-·-·-·-·-! 

~---·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·'·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·'Y-.. ·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·'·-·-1 

1 Attorney Client I Ex. 51 
i·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-! 

Attorney Client I Ex. 5 

Steven Neugeboren 
Associate General Counsel 
Water Law Office 
U.S Environmental Protection Agency 
202-564-5488 

From: O'Donnell, Jessica (ENRD) 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00001617-00017 



Sent: Sunday, September 10, 2017 11:03 AM 
To: Levine, MaryEllen 
Cc: Neugeboren, Steven; Fotouhi, David; Matuszko, Jan; Wood, 
Robert 
Subject: RE: Quote from Mortgage Bankers that you cannot add 
process that isn't in text of APA 

Attorney Client I Ex. 5 

From: Levine, MaryEllen [rlli~~~@JJJf!DL§~[l{g~~tQY] 
Sent: Sunday, September 10, 2017 10:48 AM 
To: O'Donnell, Jessica (ENRD) < 
Cc: Neugeboren, Steven >· 

' 
Fotouhi, David ; Matuszko, Jan 

>;Wood, Robert 
< > 
Subject: Quote from Mortgage Bankers that you cannot add 
process that isn't in text of APA 

Sorry I only attach slip opinion, having trouble accessing Lexis 
today. 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00001617-00018 



--------------------Attc:;-r-r,-ey--cHenfrEx~---s--------------------1 

i..·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·~ 

Quote: 

Attorney Client I Ex. 5 

Mary Ellen 

Mary Ellen Levine 

Assistant General Counsel 

Water Law Office, Office of General Counsel 

7510 C WJC North 

(202) 564-1345 
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To: Fotouhi, David[fotouhi.david@epa.gov] 
Cc: Levine, MaryEIIen[levine.maryellen@epa.gov]; Neugeboren, 
Steven[Neugeboren. Steven@epa .gov] 
From: Zomer, Jessica 
Sent: Mon 8/14/2017 8:22:01 PM 
Subject: RE: Steam 

Apparently UWAG's counsel Kristy Bulleit had these questions for DOJ (before she saw a copy of the 
letter): 

I expect that my client will want more details on this proposal affects the current proposal to stay by rule 
all of the more stringent limitations, including the limitations for fly ash transport water? Also, will the 
Administrator's letter address both his grounds for deciding that the three waste streams in question 
warrant reconsideration and his decision that the ELG for fly ash transport water does not? Before 
responding to the motion, it would be helpful to know the answers to those questions. 

We sent Kristy the letter and then DOJ followed up with the email I just sent you to all the counsel 
requesting their position on the motion by 5pm. 

-----Original Message----
From: Fotouhi, David 
Sent: Monday, August 14, 2017 4:13PM 
To: Zomer, Jessica <Zomer.Jessica@epa.gov> 
Cc: Levine, MaryEllen <levine.maryellen@epa.gov> 
Subject: Re: Steam 

Thanks. r.~.~-~-~-~-~-~-~-~-~-~-~-~-~~((~~-~-~Y.~~-~-~-~-~f(.~-~-~-~-~-~-~-~-~-~-~-~-~-~-~-~-~-~-~j 
Se~frommyiPhone 

>On Aug 14, 2017, at 4:10PM, Zomer, Jessica <Zomer.Jessica@epa.gov> wrote: 
> 
>Yes, but we are waiting to hear certain parties' position on the motion. Some wanted to see the Letter 
first, which we circulated a few hours ago. 
> 
>I will forward you the motion as soon as it is filed. 
> 
> -----Original Message----
> From: Fotouhi, David 
>Sent: Monday, August 14, 2017 4:09PM 
>To: Zomer, Jessica <Zomer.Jessica@epa.gov>; Levine, MaryEllen <levine.maryellen@epa.gov> 
> Subject: Steam 
> 
> Are we on track for the filing today? Thanks. 
> 
> Sent from my i Phone 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00001619-00001 



To: 
From: 

Fotouhi, David[Fotouhi.David@epa.gov]; Baptist, Erik[baptist.erik@epa.gov] 
Schwab, Justin 

Sent: 
Subject: 

Thanks! 

Fri 10/20/2017 9:06:36 PM 
RE: Steam litigation 

From: Fotouhi, David 
Sent: Friday, October 20, 2017 5:06PM 
To: Baptist, Erik <baptist.erik@epa.gov>; Schwab, Justin <Schwab.Justin@epa.gov> 
Subject: FW: Steam litigation 

In case Pruitt or Ryan ask about the current status of all the steam electric ELG litigation and I'm 
not there to answer, here's a good cheat sheet. 

David Fotouhi 

Deputy General Counsel 

Office of General Counsel 

U.S. Environmental Protection Agency 

Tel: +1 202.564.1976 

fotouhi.david@epa.gov 

From: Zomer, Jessica 
Sent: Friday, October 20, 2017 2:22 PM 
To: Fotouhi, David 

Cc: Neugeboren, Steven 
Subject: RE: Steam litigation 

David, 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) 

Levine, Mary Ellen 

ED_001413A_00001626-00001 



Attached is a summary of where things stand with the steam electric-related litigation. 
In case it's helpful, I'm also copying and pasting what is in the document below. Let me 
know if you have any questions. 

Jessica 

Summary Status of Steam Electric Rule-Related Litigation 

Southwestern Electric Power Co., eta/. v. EPA, Case No. 15-60821 (5th 
Cir.) (7 petitions for review of 2015 Steam Electric Rule by industry, 
environmental group, and drinking water utility petitioners): 

•DDDDDDD Petitioners filed their opening briefs on Dec. 5, 2016. 

•DDDDDDD On Apr. 24, 2017, the Court granted EPA's request to hold the 
case in abeyance pending EPA's decision to reconsider the 2015 Steam 
Electric Rule. 

•DDDDDDD On Aug. 22, 2017, the Court granted EPA's motion to sever and 
hold in abeyance aspects of the litigation relating to the parts of the 2015 
Rule that EPA intends to conduct a further rulemaking on (i.e., bottom ash 
transport water and flue gas desulfurization wastewater). The Court also 
ordered EPA to submit status reports every 90 days, beginning Nov. 20, 
2017. 

•DDDDDDD On Sept. 27, 2017, the Court granted the parties' joint proposed 
briefing schedule with respect to the issues not stayed in the case. Under 
that schedule, only the environmental group petitioners' claims will go 
forward; industry and drinking water utility petitioners' claims are either 
stayed or are no longer being pursued. 

•DDDDDDD EPA's response brief to claims not held in abeyance is due 
on Dec. 15, 2017. 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00001626-00002 



•DDDDDDD Intervenor briefs are due on Jan. 22, 2018. 

•DDDDDDD Petitioners' reply briefs are due on Feb. 22, 2018. 

Clean Water Action, eta/. v. EPA, No. 17-817 (D.D.C. filed May 3, 2017) 
(complaint filed by 8 environmental groups challenging EPA's Apr. 25, 
2017 notification, pursuant to Section 705 of the Administrative Procedure 
Act, 5 U.S.C. § 705, postponing certain compliance dates in the 2015 
Steam Electric Rule): 

•DDDDDDD Summary judgment briefing was completed on Sept. 11, 2017. 
EPA's principal argument is that the case should be dismissed or 
transferred to the Fifth Circuit for lack of jurisdiction, but if not, EPA has 
defended its use of Section 705 on the merits. 

•DDDDDDD On Sept. 21,2017, EPA filed a motion to dismiss on mootness 
grounds, based on EPA's Sept. 18, 2017 action withdrawing the 705 stay. 
Plaintiffs filed a response to that motion on Oct. 5, and EPA filed its reply 
on Oct. 19, 2017. 

•DDDDDDD On Oct. 5, 2017, plaintiffs filed a motion to amend their 
complaint to add certain claims related to the final rule published on Sept. 
18, 2017, postponing certain compliance dates in the 2015 Steam Electric 
Rule. EPA filed a response to plaintiffs' motion to amend on Oct. 19, and 
plaintiffs' reply is due on Oct. 26, 2017 . 

. -·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-. 
' ' i i 

1 Attorney Client I Ex. 5 1 

Clean Water Action, eta/. v. EPA, Case No. 17-1193 (D.C. Cir. filed Aug. 
21, 2017) ("protective" petition for review filed by 8 environmental groups of 
EPA's 705 stay of certain compliance dates in the 2015 Steam Electric 
Rule): 

•DDDDDDD On Sept. 21, 2017 petitioners moved to hold the case in 
abeyance pending a decision by the district court on their challenge to the 
705 stay. 

•DDDDDDD EPA took no position on the motion, but expressly reserved the 
opportunity to seek a termination of the abeyance for jurisdictional or other 
reasons. 
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Clean Water Action, eta/. v. EPA, Case No. 17-1216 (D.C. Cir. filed Oct. 
11, 2017) ("protective" petition for review filed by 8 environmental groups of 
EPA's Sept. 18, 2017 final rule postponing certain compliance dates in the 
2015 Steam Electric Rule): 

•DDDDDDD On Oct. 12, 2017, the Court ordered any procedural motions to 
be filed by Nov. 13, 2017 (which would include a motion to hold the case in 
abeyance), and any dispositive motions to be filed by Nov. 27, 2017 (which 
would include a motion to transfer to the Fifth Circuit). 

-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-
; 
; 
; 
; 
; 
; 
; 
; 

Attorney Client I Ex. 5 
i-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·J 

From: Fotouhi, David 
Sent: Friday, October 20, 2017 10:56 AM 
To: Levine, MaryEllen Zomer, Jessica 

Cc: Neugeboren, Steven <•~~QQr~~~~Qf!Jm:Y• 
Subject: Steam litigation 

Sarah has asked me for a consolidated update on where we are with each element of the steam 
electric litigation: 5th Circuit 2015 rule, DDC 705, DC Cir. 705, DDC delay rule, and DC Cir. 
delay rule. Could you put a summary together for me to send to her? Thanks! 

David Fotouhi 

Deputy General Counsel 

Office of General Counsel 

U.S. Environmental Protection Agency 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00001626-00004 



Tel: +1 202.564.1976 

fotouhi.david@epa.gov 
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To: Wood, Robert[Wood.Robert@epa.gov] 
Cc: Matuszko, Jan[Matuszko.Jan@epa.gov]; Drinkard, Andrea[Drinkard.Andrea@epa.gov]; 
Levine, MaryEIIen[levine.maryellen@epa.gov]; O'Donnell, Jessica 
(ENRD)[Jessica.O'Donnell@usdoj.gov]; Fotouhi, David[Fotouhi.David@epa.gov]; Neugeboren, 
Steven[Neugeboren. Steven@epa .gov]; Scozzafava, Michael E[Scozzafava. Michael E@epa .gov]; Lape, 
Jeff[lape .jeff@epa. gov] 
From: Dennis, Allison 
Sent: Wed 9/13/2017 12:21:20 PM 
Subject: Re: Reply Brief- statement 

A we some - we will provide the quote to opa now . 

Sent from my iPhone 

On Sep 13,2017, at 8:19AM, Wood, Robert 

Agreed. Thanks, Andrea. 

Robert Wood 
Engineering and Analysis Division 
U.S. EPA, Office ofWater 
w) 202-566-1822 
c) 202-329-8053 

On Sep 13, 2017, at 8:17AM, Matuszko, Jan 

I think this works well. Thanks! 

From: Drinkard, Andrea 
Sent: Wednesday, September 13, 2017 8:14AM 
To: Wood, Robert Matuszko, Jan 

>; Lape, Jeff< 
Subject: RE: Reply Brief- statement 

What about the following instead: 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) 

wrote: 

wrote: 

ED_001413A_00001636-00001 



"Today's final rule resets the clock for certain portions of the agency's effluent 
guidelines for power plants, providing relief from the existing regulatory 
deadlines while the agency revisits some of 
the rule's requirements," said EPA Administrator Scott Pruitt. 

From: Wood, Robert 
Sent: Wednesday, September 13, 2017 8:09AM 
To: Matuszko, Jan 
Cc: Dennis, Allison 

>;Scozzafava, MichaeiE 
< >; Drinkard, Andrea <Qrirr!g~A!J~~~~;my 
Lape, Jeff< 
Subject: Re: Reply Brief- statement 

Deliberative Process I Ex. 5 

Robert Wood 

Engineering and Analysis Division 

U.S. EPA, Office ofWater 

w) 202-566-1822 

On Sep 13, 2017, at 7:58AM, Matuszko, Jan wrote: 

Hi Allison, 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00001636-00002 



Deliberative Process I Ex. 5 

From: Dennis, Allison 
Sent: Tuesday, September 12, 2017 9:57PM 
To: Levine, MaryEllen O'Donnell, Jessica (ENRD) 

[!(Q~~)JL>; Fotouhi, David 
geboren, Steven 
>; Scozzafava, MichaeiE 

Drinkard, Andrea 
>; Matuszko, Jan 

Subject: RE: Reply Brief- statement 

All, 

We made two more changes to the press release that I wanted to makes sure 
were ok with you all: 

Deliberative Process I Ex. 5 

·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-. 
; 
; 
; 
; 

I Deliberative Process I Ex. 5 I 

I i 
i·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·i 
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From: Levine, MaryEllen 
Sent: Tuesday, September 12, 2017 10:14 AM 
To: Dennis, Allison O'Donnell, Jessica (ENRD) 

~~@JIQY>; Fotouhi, David 
geboren, Steven 
>; Scozzafava, MichaeiE 

Drinkard, Andrea 
>; Matuszko, Jan 

Subject: RE: Reply Brief- statement 

Attorney Client I Ex. 5 

So I suggest the edits, below ... 

Mary Ellen 

Mary Ellen Levine 

Assistant General Counsel 

Water Law Office, Office of General Counsel 

7510 C WJC North 

(202) 564-1345 

From: Dennis, Allison 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00001636-00004 



Sent: Tuesday, September 12, 2017 9:40AM 
To: O'Donnell, Jessica (ENRD) ~uv.::~,.:u\. ... u 

Cc: Levine, MaryEllen 

>;Scozzafava, MichaeiE 
>; Drinkard, Andrea 

Subject: RE: Reply Brief- statement 

Hi all- attached is an updated version of the press release for Jessica's review. 
We would like to issue this tomorrow morning and I need to share with my press 
office as soon as possible. 

Deliberative Process I Ex. 5 

From: O'Donnell, Jessica (ENRD) lr:rH~~~~Q!JQJ~ill.(geJ!§~L_ill;!YJ 
Sent: Tuesday, September 12, 2017 9:04AM 
To: Dennis, Allison 
Cc: Levine, MaryEIIe 

>; Drinkard, Andrea 

Subject: Re: Reply Brief- statement 

>;Scozzafava, MichaeiE 

Could you please me the statement about the new rule that you'd like me to 
review along with a copy of the rule that is going to the Administrator for 
signature? The press statement in the email below appears to relate to the brief 
file yesterday. I'm not seeing on related to the new rule. 

Sent from my iPhone 

On Sep 11, 2017, at 8:47PM, Dennis, Allison wrote: 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00001636-00005 



Hi Jessica- it looks like it rule may be going to our Administrator for 
signature tomorrow. We would also like to announce this rule upon 
signature. Any way I can get your review and edits ( if any) on the press read 
first thing? Thanks ! -Allison 

Sent from my iPhone 

On Sep 11, 2017, at 3:59PM, O'Donnell, Jessica (ENRD) 
wrote: 

Jessica O'Donnell 

Senior Counsel for Appellate Matters 

Environmental Defense Section 

202.305.0851 

From: Levine, Mary Ellen U:ru~QJS~~~!:Y§~[}(g;~.§J;;LQYJ 
Sent: Monday, September 11, 2017 3:54PM 
To: Dennis, Allison >; Wood, Robert 

·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-· .. 
; 
; 

I Attorney Client I Ex. 51 
! i 
! i 

L·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·~ 

Attached are my suggested edits. Thank you for including me in the 
review. 
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Mary Ellen 

Mary Ellen Levine 

Assistant General Counsel 

Water Law Office, Office of General Counsel 

7510 C WJC North 

(202) 564-1345 

From: Dennis, Allison 
Sent: Monday, September 11, 2017 3:13PM 
To: Wood, Robert 

Jessica O'Donnell 
, Scozzafava, MichaeiE 
>; Drinkard, Andrea 

Subject: RE: Reply Brief- statement 

DOJ 

While we are at it. .. 

OGC- are you fine with the attached press release announcing the 
anticipated final rule postponing the compliance periods? We would 
like to announce this action upon Administrator signature (expected 
within the day or so). 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00001636-00007 



From: Wood, Robert 
Sent: Monday, September 11, 2017 3:09 PM 
To: Dennis, Allison 

Jessica O'Donnell 
>;Scozzafava, MichaeiE 

>; Drinkard, Andrea 

Subject: RE: Reply Brief- statement 

Fine with me. Thank you! 

From: Dennis, Allison 
Sent: Monday, September 11, 2017 3:00 PM 
To: Wood, Robert 

Jessica O'Donnell 
, Scozzafava, MichaeiE 
>; Drinkard, Andrea 

Subject: RE: Reply Brief- statement 

Thanks all. 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00001636-00008 



Not to beat a dead horse, but could we make the following tweaks to 
improve clarity and eliminate redundancies?- Allison 

Holding Statement: 

Deliberative Process I Ex. 5 

From: Wood, Robert 
Sent: Monday, September 11, 2017 2:45PM 
To: Dennis, Allison 

Jessica O'Donnell 
, Scozzafava, MichaeiE 
>; Drinkard, Andrea 

Subject: RE: Reply Brief- statement 

Suggest the below edits in the statement and the background. Note 
deletion at the end of the background piece is consistent with Mary 
Ellen Levine's last message. (Good point MEL) 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00001636-00009 



From: Dennis, Allison 
Sent: Monday, September 11, 2017 2:20PM 
To: Fotouhi, David 

Jessica O'Donnell 
; Scozzafava, MichaeiE 
>; Drinkard, Andrea 

Subject: RE: Reply Brief- statement 

All, 

Andrea and I would like to make a few tweaks to the holding statement. 
Are these edits ok with you all? If so, we will then share with the OW 
front office team (Lee, Sarah, Mike, etc.), and then with OPA: 

Holding Statement: 

Deliberative Process I Ex. 5 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00001636-00010 



Deliberative Process I Ex. 5 

From: Fotouhi, David 
Sent: Monday, September 11, 2017 1:36PM 
To: Wood, Robert Neugeboren, Steven 

Jessica O'Donnell 
, Scozzafava, MichaeiE 
>; Drinkard, Andrea 

>; Dennis, Allison 

Subject: RE: Reply Brief- statement 

I just spoke with Liz Bowman-she would like a short desk statement 
and/or Q&A, not a statement that we would issue preemptively. 
Thanks. 

David Fotouhi 

Deputy General Counsel 

Office of General Counsel 

U.S. Environmental Protection Agency 

Tel: +1 202.564.1976 

fotouhi.david@epa.gov 

From: Wood, Robert 
Sent: Monday, September 11, 2017 1:32PM 
To: Fotouhi, David Neugeboren, Steven 

Waterkeeper Alliance, Inc. v. EPA, No.1 :17cv9184 (S.D.N.Y.) ED_001413A_00001636-00011 



Jessica O'Donnell 
·Scozzafava, MichaeiE 
>; Drinkard, Andrea 

>; Dennis, Allison 

Subject: Reply Brief- statement 

All + Mike Scozzafava, Allison Dennis and Andrea Drinkard: 

My understanding is OPA wanted a statement in case they got a 
question. Here is the statement in circulation at EPA now. We've 
notified OW comms folks that DOJ asked that their OPA be contacted 
by our OPA: 

Deliberative Process I Ex. 5 

From: Fotouhi, David 
Sent: Monday, September 11, 2017 1:24PM 
To: Neugeboren, Steven 
Cc: Levine, MaryEllen 

< > 
Subject: Re: Motion- press statement 

I'm not suref.Att~-~~~;--c"li-~-~t--i-·E·~:-·5·-·] Let me ask OPA what they had in 
i..·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·i 

mind. 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00001636-00012 



Sent from my iPhone 

On Sep 11, 2017, at 1:22PM, Neugeboren, Steven 
wrote: 

r-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·; 

I Attorney Client I Ex. 51 
! i 
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Steven Neugeboren 

Associate General Counsel 

Water Law Office 

Environmental Protection Agency 

202-564-5488 

From: Levine, MaryEllen 
Sent: Monday, September 11, 2017 12:36 PM 
To: Jessica O'Donnell 
David 

Cc: Wood, Robert 
Subject: Fwd: Motion 

Here is a draft press statement to review. 

Fotouhi, 

My computer isn't working and the incompetence of our support is 
beyond the pale. I am working off my phone. 

Sent from my iPhone 

Begin forwarded message: 

From: "Wood, Robert" 
Date: September 11, 2017 at 12:30:51 PM EDT 
To: "Levine, MaryEllen" <~:!ill~lillJ~~@Smf!~~ 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00001636-00013 



Cc: "Scozzafava, Michael£" 
"Matuszko, Jan" 

Subject: FW: Motion 

MEL: 

OPA has asked for a brief statement on the motion. We 
drafted the statement below and have tried to keep it as 
simple as possible. Please have a look and let me know if 
any problems. Thanks 

Rob 

From: Wood, Robert 
Sent: Monday, September 11, 2017 12:29 PM 
To: Scozzafava, MichaeiE 

Matuszko, Jan 

Subject: RE: Motion 

A few edits. I will run this by OGC. 

Deliberative Process I Ex. 5 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00001636-00014 



From: Scozzafava, MichaeiE 
Sent: Monday, September 11, 2017 11:40 AM 
To: Matuszko, Jan 
Cc: Wood, Robert < 
Subject: RE: Motion 

Allison asked me to try to come up with one sentence that 
describes what the motion asked for. What do you think of 
this? Obviously will need to run it by OGC. 

Deliberative Process I Ex. 5 

From: Matuszko, Jan 
Sent: Monday, September 11, 2017 8:02AM 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00001636-00015 



To: Scozzafava, MichaeiE ~._, ..... '-"'"'·I:.AIU 

Cc: Wood, Robert 
Subject: Motion 

This is the most recent one that I have ..... 

From: Neugeboren, Steven 
Sent: Sunday, September 10, 2017 3:49PM 
To: O'Donnell, Jessica (ENRD) 

Levine, MaryEllen 

> 
Subject: comments on steam brief 

Matuszko, 

Attached are my comments. Thanks Jessica 0 for the 
quick turnaround and consideration of our corn_rD.~n_t§ _______ ~ 
after hours. I don't have a lot of comments - iAuorneyCiient/Ex.s i 
-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·..i.-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·i·-·-·-·-·-·-·-. 

Attorney Client I Ex. 5 

Attorney Client I Ex. 5 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00001636-00016 



Steven Neugeboren 
Associate General Counsel 
Water Law Office 
U.S Environmental Protection Agency 

---~9~::_9.§1.::9.1§.§ 
i Personal Phone I Ex. 6 j (C) 
i_·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-! 

From: O'Donnell, Jessica (ENRD) 

Sent: Sunday, September 10, 2017 11:03 AM 
To: Levine, MaryEllen 
Cc: Neugeboren, Steven; Fotouhi, David; Matuszko, Jan; 
Wood, Robert 
Subject: RE: Quote from Mortgage Bankers that you cannot 
add process that isn't in text of APA 

Attorney Client I Ex. 5 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00001636-00017 



Sent: Sunday, September 10, 2017 10:48 AM 
To: O'Donnell, Jessica (ENRD) 

>; Matuszko, Jan 
>;Wood, Robert 

Subject: Quote from Mortgage Bankers that you cannot add 
process that isn't in text of APA 

Sorry I only attach slip opinion, having trouble accessing 
Lex is today. 

·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-! 

I Attorney Client I Ex. 51 
i ! 

i·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·l 

Quote: 

Attorney Client I Ex. 5 

Mary Ellen 

Mary Ellen Levine 

Assistant General Counsel 

Water Law Office, Office of General Counsel 

7510 C WJC North 

(202) 564-1345 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00001636-00018 
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To: Levine, MaryEIIen[levine.maryellen@epa.gov]; O'Donnell, Jessica 
(ENRD)[Jessica.O'Donnell@usdoj.gov] 
Cc: Wood, Robert[Wood.Robert@epa.gov]; Fotouhi, David[Fotouhi.David@epa.gov]; Neugeboren, 
Steven[Neugeboren.Steven@epa.gov]; Scozzafava, MichaeiE[Scozzafava.MichaeiE@epa.gov]; 
Drinkard, Andrea[Drinkard.Andrea@epa.gov]; Matuszko, Jan[Matuszko.Jan@epa.gov] 
From: Dennis, Allison 
Sent: Tue 9/12/2017 2:23:42 PM 
Subject: RE: Reply Brief- statement 

Hi all, 

From: Levine, MaryEllen 
Sent: Tuesday, September 12, 2017 10:14 AM 
To: Dennis, Allison <Dennis.AIIison@epa.gov>; O'Donnell, Jessica (ENRD) 
<Jessica.O'Donnell@usdoj.gov> 
Cc: Wood, Robert <Wood.Robert@epa.gov>; Fotouhi, David <Fotouhi.David@epa.gov>; 
Neugeboren, Steven <Neugeboren.Steven@epa.gov>; Scozzafava, MichaeiE 
<Scozzafava.MichaeiE@epa.gov>; Drinkard, Andrea <Drinkard.Andrea@epa.gov>; Matuszko, 
Jan <Matuszko.Jan@epa.gov> 
Subject: RE: Reply Brief- statement 

Attorney Client I Ex. 5 

So I suggest the edits, below ... 

Mary Ellen 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00001733-00001 



Mary Ellen Levine 

Assistant General Counsel 

Water Law Office, Office of General Counsel 

751 0 C WJC North 

(202) 564-1345 

From: Dennis, Allison 
Sent: Tuesday, September 12, 2017 9:40AM 
To: O'Donnell, Jessica (ENRD) <Jessica.O'Donnell@usdoj.gov> 
Cc: Levine, MaryEllen Wood, Robert 
Fotouhi, David Neugeboren, Steven 

Scozzafava, MichaeiE 
Drinkard, Andrea 
Subject: RE: Reply Brief- statement 

Hi all- attached is an updated version of the press release for Jessica's review. We would like to 
issue this tomorrow morning and I need to share with my press office as soon as possible. 

Deliberative Process I Ex. 5 

From: O'Donnell, Jessica (ENRD) [mailto:Jessica.O'Donnell@usdoj.gov] 
Sent: Tuesday, September 12, 2017 9:04AM 
To: Dennis, Allison 
Cc: Levine, MaryEllen 
Fotouhi, David 

Drinkard, Andrea 
Subject: Re: Reply Brief- statement 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_ 00 1413A_ 00001733-00002 



Could you please me the statement about the new mle that you'd like me to review along with a 
copy of the mle that is going to the Administrator for signature? The press statement in the 
email below appears to relate to the brief file yesterday. I'm not seeing on related to the new 
mle. 

Sent from my iPhone 

On Sep 11, 2017, at 8:47PM, Dennis, Allison wrote: 

Hi Jessica- it looks like it mle may be going to our Administrator for signature tomorrow. 
We would also like to announce this mle upon signature. Any way I can get your review 
and edits (if any) on the press read first thing? Thanks ! -Allison 

Sent from my iPhone 

On Sep 11, 2017, at 3:59PM, O'Donnell, Jessica (ENRD) 
wrote: 

Jessica O'Donnell 

Senior Counsel for Appellate Matters 

Environmental Defense Section 

202.305.0851 

From: Levine, MaryEllen·~=~~=.::..:.=~~~~=~ 
Sent: Monday, September 11, 2017 3:54PM 
To: Dennis, Allison 

Drinkard, Andrea 
Subject: RE: Reply Brief- statement 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_ 00 1413A_ 00001733-00003 
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Attached are my suggested edits. Thank you for including me in the review. 

Mary Ellen 

Mary Ellen Levine 

Assistant General Counsel 

Water Law Office, Office of General Counsel 

751 0 C WJC North 

(202) 564-1345 

From: Dennis, Allison 
Sent: Monday, September 11,2017 3:13PM 
To: Wood, Robert 

Jessica O'Donnell 
Scozzafava, MichaeiE 

Drinkard, Andrea 
Subject: RE: Reply Brief- statement 

DOJ 

While we are at it. .. 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_ 00 1413A_ 00001733-00004 



OGC- are you fine with the attached press release announcing the anticipated final 
rule postponing the compliance periods? We would like to announce this action upon 
Administrator signature (expected within the day or so). 

From: Wood, Robert 
Sent: Monday, September 11, 2017 3:09PM 
To: Dennis, Allison 

Jessica O'Donnell 
Scozzafava, MichaeiE 

Drinkard, Andrea 
Subject: RE: Reply Brief- statement 

Fine with me. Thank you! 

From: Dennis, Allison 
Sent: Monday, September 11, 2017 3:00PM 
To: Wood, Robert 

Jessica O'Donnell 
Scozzafava, MichaeiE 

Drinkard, Andrea 
Subject: RE: Reply Brief- statement 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_ 00 1413A_ 00001733-00005 



Thanks all. 

Not to beat a dead horse, but could we make the following tweaks to improve clarity 
and eliminate redundancies?- Allison 

Holding Statement: 

Deliberative Process I Ex. 5 

From: Wood, Robert 
Sent: Monday, September 11, 2017 2:45PM 
To: Dennis, Allison 

Jessica O'Donnell 
Scozzafava, MichaeiE 

Drinkard, Andrea 
Subject: RE: Reply Brief- statement 

Suggest the below edits in the statement and the background. Note deletion at the 
end of the background piece is consistent with Mary Ellen Levine's last message. 
(Good point MEL) 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_ 00 1413A_ 00001733-00006 



From: Dennis, Allison 
Sent: Monday, September 11, 2017 2:20PM 
To: Fotouhi, David 

Jessica O'Donnell 
Scozzafava, MichaeiE 

Drinkard, Andrea 
Subject: RE: Reply Brief- statement 

All, 

Andrea and I would like to make a few tweaks to the holding statement. Are these 
edits ok with you all? If so, we will then share with the OW front office team (Lee, 
Sarah, Mike, etc.), and then with OPA: 

Holding Statement: 

Deliberative Process I Ex. 5 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED _00 1413A_OOOO 1733-00007 



Deliberative Process I Ex. 5 

From: Fotouhi, David 
Sent: Monday, September 11, 2017 1:36PM 
To: Wood, Robert Neugeboren, Steven 

Dennis, Allison 
Subject: RE: Reply Brief- statement 

I just spoke with Liz Bowman-she would like a short desk statement and/or Q&A, not 
a statement that we would issue preemptively. Thanks. 

David Fotouhi 

Deputy General Counsel 

Office of General Counsel 

U.S. Environmental Protection Agency 

Tel: +1 202.564.1976 

fotouhi.david@epa.gov 

From: Wood, Robert 
Sent: Monday, September 11, 2017 1:32PM 
To: Fotouhi, David Neugeboren, Steven 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00001733-00008 



Subject: Reply Brief- statement 

All+ Mike Scozzafava, Allison Dennis and Andrea Drinkard: 

My understanding is OPA wanted a statement in case they got a question. Here is the 
statement in circulation at EPA now. We've notified OW comms folks that DOJ asked 
that their OPA be contacted by our OPA: 

Deliberative Process I Ex. 5 

From: Fotouhi, David 
Sent: Monday, September 11, 2017 1:24PM 
To: Neugeboren, Steven 
Cc: Levine, MaryEllen 

Wood, Robert 
Subject: Re: Motion - press statement 

Sent from my iPhone 

On Sep 11, 2017, at 1:22PM, Neugeboren, Steven 
wrote: 

~·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·~ 

' ' 

l·-·-·-·-·-·-·-·-·-·-·-·-·-·-·--~-~!~.~~-~->-'-----~-~--i-~-~! __ _!. ____ ~~~-----~---·-·-·-·-·-·-·-·-·-·-·-·-·-___1 
Steven Neugeboren 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_ 00 1413A_ 00001733-00009 



Associate General Counsel 

Water Law Office 

Environmental Protection Agency 

202-564-5488 

From: Levine, MaryEllen 
Sent: Monday, September 11, 2017 12:36 PM 
To: Jessica O'Donnell 

Cc: Wood, Robert 
Subject: Fwd: Motion 

Here is a draft press statement to review. 

Fotouhi, David 

My computer isn't working and the incompetence of our support is beyond the 
pale. I am working off my phone. 

Sent from my iPhone 

Begin forwarded message: 

From: "Wood, Robert" 
Date: September 11,2017 at 12:30:51 PM EDT 
To: "Levine, MaryEllen" 
Cc: "Scozzafava, MichaelE" 
Jan" 
Subject: FW: Motion 

MEL: 

"Matuszko, 

OPA has asked for a brief statement on the motion. We drafted the 
statement below and have tried to keep it as simple as possible. Please 
have a look and let me know if any problems. Thanks 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00001733-0001 0 



Rob 

From: Wood, Robert 
Sent: Monday, September 11, 2017 12:29 PM 
To: Scozzafava, MichaeiE Matuszko, 
Jan 
Subject: RE: Motion 

A few edits. I will run this by OGC. 

Deliberative Process I Ex. 5 

From: Scozzafava, MichaeiE 
Sent: Monday, September 11, 2017 11:40 AM 
To: Matuszko, Jan 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00001733-00011 



Cc: Wood, Robert 
Subject: RE: Motion 

Allison asked me to try to come up with one sentence that describes what 
the motion asked for. What do you think of this? Obviously will need to run 
it by OGC. 

Deliberative Process I Ex. 5 

From: Matuszko, Jan 
Sent: Monday, September 11, 2017 8:02AM 
To: Scozzafava, MichaeiE 
Cc: Wood, Robert 
Subject: Motion 

This is the most recent one that I have ..... 

From: Neugeboren, Steven 
Sent: Sunday, September 10, 2017 3:49 PM 
To: O'Donnell, Jessica (ENRD) 
MaryEllen 
Cc: Fotouhi, David 

Wood, Robert 
Subject: comments on steam brief 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00001733-00012 



Attached are my comments. Thanks Jessica 0 for the quick 
turnaround and consideration of our comments after hours. I don't 
have a lot of comments - r·-·-·-·-·-·-·-·-·-·-·-·-·Attorn.i}a:fie-nffEi.-·s·-·-·-·-·-·-·-·-·-·-·-·-·1 
·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·J..-~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~-

Attorney Client I Ex. 5 ~ 
' 

Steven Neugeboren 
Associate General Counsel 
Water Law Office 
U.S Environmental Protection Agency 
202-564-5488 

··-·-·-·-·-·-·-·-·-·-·-·-·-·-·-· 
i Personal Phone I Ex. 6 ! (C) 
L·-·-·-·-·-·-·-·-·-·-·-·-·-·-·.: 

From: O'Donnell, Jessica (ENRD) 
Sent: Sunday, September 10, 2017 11 :03 AM 
To: Levine, MaryEllen 
Cc: Neugeboren, Steven; Fotouhi, David; Matuszko, Jan; Wood, Robert 
Subject: RE: Quote from Mortgage Bankers that you cannot add process 
that isn't in text of APA 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00001733-00013 



Attorney Client I Ex. 5 

From: Levine, MaryEllen ·~===~=.:..:.=~:.:.=c.~~=~ 
Sent: Sunday, September 10, 2017 10:48 AM 
To: O'Donnell, Jessica (ENRD) 
Cc: Neugeboren, Steven 

Wood, Robert 
Subject: Quote from Mortgage Bankers that you cannot add process that 
isn't in text of APA 

Sorry I only attach slip opinion, having trouble accessing Lexis today. 

Quote: 

Attorney Client I Ex. 5 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00001733-00014 



Mary Ellen 

Mary Ellen Levine 

Assistant General Counsel 

Water Law Office, Office of General Counsel 

751 0 C WJC North 

(202) 564-1345 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00001733-00015 



To: 
From: 
Sent: 

Fotouhi, David[Fotouhi.David@epa.gov] 
Mills, Derek 
Tue 9/12/2017 1 :28:26 PM 

Subject: FW: For David - - - Steam Electric FW: reply brief and UWAG's brief are attached 

FYI. It looks like you may already have this, but Mary Ellen wanted to make sure. Thanks! 

From: Levine, MaryEllen 
Sent: Tuesday, September 12, 2017 9:26AM 
To: OGC Immediate Office Support <OGCFrontOfficeSupportStaff@epa.gov> 
Subject: For David - - - Steam Electric FW: reply brief and UWAG's brief are attached 

This was for David ... 

Mary Ellen 

Mary Ellen Levine 

Assistant General Counsel 

Water Law Office, Office of General Counsel 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00001741-00001 



751 0 C WJC North 

(202) 564-1345 

From: Levine, MaryEllen 
Sent: Tuesday, September 12, 2017 8:49AM 
To: Wood, Robert Matuszko, Jan 
Jordan, Ronald 
Subject: Fwd: reply brief and UWAG's brief are attached 

Sent from my iPhone 

Begin forwarded message: 

From: "O'Donnell, Jessica (ENRD)" 
To: "Fotouhi, David" 

"Drinkard, Andrea" 

Subject: RE: reply brief- closure 

Jessica O'Donnell 

Senior Counsel for Appellate Matters 

Environmental Defense Section 

202.305.0851 

From: Fotouhi, David·~=;;;;_;_;_==~~~=~=~· 
Sent: Monday, September 11, 2017 5:09PM 
To: Levine, MaryEllen 
Cc: Neugeboren, Steven 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) 

O'Donnell, Jessica (ENRD) 

ED _00 1413A_OOOO 17 41-00002 



Drinkard, Andrea 

Dennis, Allison 
Scozzafava, MichaeiE 

Subject: Re: reply brief- closure 

Yes, please proceed. Thanks. 

Sent from my iPhone 

On Sep 11, 2017, at 5:08PM, Levine, MaryEllen 

I think that means he complete his review. 

Mary Ellen 

Mary Ellen Levine 

Assistant General Counsel 

Water Law Office, Office of General Counsel 

751 0 C WJC North 

(202) 564-1345 

Subject: reply brief- closure 
Importance: High 

wrote: 

Levine, MaryEllen 
Wood, 

David and I have been in some mtgs. In case he remains out of pocket for a little 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED _00 1413A_OOOO 17 41-00003 



while I'm passing along that he told me that he was fine with DOJ's responses to his 
questions/comments, and had read it quickly, but not sure if that means he has 
completed his review. 

I had no comments on the revised version except to agree with your use of the word 
"thus" in the footnote. 

Steven Neugeboren 

Associate General Counsel 

Water Law Office 

Environmental Protection Agency 

202-564-5488 

From: O'Donnell, Jessica (ENRD) ·~====~=-=~=====-.::_• 
Sent: Monday, September 11, 2017 3:58PM 
To: Levine, MaryEllen 

Subject: RE: Reply Brief- statement 

.--·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·~ 
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1 Attorney Client I Ex. 5 1 
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Jessica O'Donnell 

Senior Counsel for Appellate Matters 

Environmental Defense Section 

202.305.0851 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00001741-00004 



From: Levine, MaryEllen·~=~~===~==:_~~=~ 
Sent: Monday, September 11, 2017 3:54PM 
To: Dennis, Allison 

Drinkard, Andrea 
Subject: RE: Reply Brief- statement 

·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-i 
; 

Attorney Client I Ex. 51 
; 

·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·j 

Attached are my suggested edits. Thank you for including me in the review. 

Mary Ellen 

Mary Ellen Levine 

Assistant General Counsel 

Water Law Office, Office of General Counsel 

751 0 C WJC North 

(202) 564-1345 

From: Dennis, Allison 
Sent: Monday, September 11,2017 3:13PM 
To: Wood, Robert 

Jessica O'Donnell 
Scozzafava, MichaeiE 

Drinkard, Andrea 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED _00 1413A_OOOO 17 41-00005 



Subject: RE: Reply Brief- statement 

DOJ 

While we are at it. .. 

OGC- are you fine with the attached press release announcing the anticipated final 
rule postponing the compliance periods? We would like to announce this action upon 
Administrator signature (expected within the day or so). 

From: Wood, Robert 
Sent: Monday, September 11, 2017 3:09PM 
To: Dennis, Allison 

Jessica O'Donnell 
Scozzafava, MichaeiE 

Drinkard, Andrea 
Subject: RE: Reply Brief- statement 

Fine with me. Thank you! 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED _00 1413A_OOOO 17 41-00006 



From: Dennis, Allison 
Sent: Monday, September 11, 2017 3:00PM 
To: Wood, Robert 

Jessica O'Donnell 
Scozzafava, MichaeiE 

Drinkard, Andrea 
Subject: RE: Reply Brief- statement 

Thanks all. 

Not to beat a dead horse, but could we make the following tweaks to improve clarity 
and eliminate redundancies?- Allison 

Holding Statement: 

Deliberative Process I Ex. 5 

From: Wood, Robert 
Sent: Monday, September 11, 2017 2:45PM 
To: Dennis, Allison 

Jessica O'Donnell 
Scozzafava, MichaeiE 

Drinkard, Andrea 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00001741-00007 



Subject: RE: Reply Brief- statement 

Suggest the below edits in the statement and the background. Note deletion at the 
end of the background piece is consistent with Mary Ellen Levine's last message. 
(Good point MEL) 

From: Dennis, Allison 
Sent: Monday, September 11, 2017 2:20PM 
To: Fotouhi, David 

Jessica O'Donnell 
Scozzafava, MichaeiE 

Drinkard, Andrea 
Subject: RE: Reply Brief- statement 

All, 

Andrea and I would like to make a few tweaks to the holding statement. Are these 
edits ok with you all? If so, we will then share with the OW front office team (Lee, 
Sarah, Mike, etc.), and then with OPA: 

Holding Statement: 

Deliberative Process I Ex. 5 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED _00 1413A_OOOO 17 41-00008 



.-·-·-·-·-·-·-·-·-·-·-·-·-·-·-: 
' ' ! Deliberative Process I Ex. 5 ! 
i·-·-·-·-·-·-·-·-·-·-·-·-·-·-·i 

Deliberative Process I Ex. 5 

From: Fotouhi, David 
Sent: Monday, September 11, 2017 1:36PM 
To: Wood, Robert Neugeboren, Steven 

Dennis, Allison 
Subject: RE: Reply Brief- statement 

I just spoke with Liz Bowman-she would like a short desk statement and/or Q&A, not 
a statement that we would issue preemptively. Thanks. 

David Fotouhi 

Deputy General Counsel 

Office of General Counsel 

U.S. Environmental Protection Agency 

Tel: +1 202.564.1976 

fotouhi.david@epa.gov 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED _00 1413A_OOOO 17 41-00009 



From: Wood, Robert 
Sent: Monday, September 11, 2017 1:32PM 
To: Fotouhi, David Neugeboren, Steven 

Dennis, Allison 
Subject: Reply Brief- statement 

All+ Mike Scozzafava, Allison Dennis and Andrea Drinkard: 

My understanding is OPA wanted a statement in case they got a question. Here is the 
statement in circulation at EPA now. We've notified OW comms folks that DOJ asked 
that their OPA be contacted by our OPA: 

Deliberative Process I Ex. 5 

From: Fotouhi, David 
Sent: Monday, September 11, 2017 1:24PM 
To: Neugeboren, Steven 
Cc: Levine, MaryEllen 

Wood, Robert 
Subject: Re: Motion - press statement 

Sent from my iPhone 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00001741-0001 0 



On Sep 11, 2017, at 1:22PM, Neugeboren, Steven 
wrote: 

r·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-i 

i Attorney Client I Ex. 5 i 
L·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-i 

Steven Neugeboren 

Associate General Counsel 

Water Law Office 

Environmental Protection Agency 

202-564-5488 

From: Levine, MaryEllen 
Sent: Monday, September 11, 2017 12:36 PM 
To: Jessica O'Donnell 

Cc: Wood, Robert 
Subject: Fwd: Motion 

Here is a draft press statement to review. 

Fotouhi, David 

My computer isn't working and the incompetence of our support is beyond the 
pale. I am working off my phone. 

Sent from my iPhone 

Begin forwarded message: 

From: "Wood, Robert" 
Date: September 11,2017 at 12:30:51 PM EDT 
To: "Levine, MaryEllen" 
Cc: "Scozzafava, MichaelE" 
Jan" 
Subject: FW: Motion 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) 

"Matuszko, 

ED_001413A_00001741-00011 



MEL: 

OPA has asked for a brief statement on the motion. We drafted the 
statement below and have tried to keep it as simple as possible. Please 
have a look and let me know if any problems. Thanks 

Rob 

From: Wood, Robert 
Sent: Monday, September 11, 2017 12:29 PM 
To: Scozzafava, MichaeiE Matuszko, 
Jan 
Subject: RE: Motion 

A few edits. I will run this by OGC. 

Deliberative Process I Ex. 5 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00001741-00012 



From: Scozzafava, MichaeiE 
Sent: Monday, September 11, 2017 11:40 AM 
To: Matuszko, Jan 
Cc: Wood, Robert 
Subject: RE: Motion 

Allison asked me to try to come up with one sentence that describes what 
the motion asked for. What do you think of this? Obviously will need to run 
it by OGC. 

Deliberative Process I Ex. 5 

From: Matuszko, Jan 
Sent: Monday, September 11, 2017 8:02AM 
To: Scozzafava, MichaeiE 
Cc: Wood, Robert 
Subject: Motion 

This is the most recent one that I have ..... 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00001741-00013 



From: Neugeboren, Steven 
Sent: Sunday, September 10, 2017 3:49 PM 
To: O'Donnell, Jessica (ENRD) 
MaryEllen 
Cc: Fotouhi, David 

Wood, Robert 
Subject: comments on steam brief 

Attached are my comments. Thanks Jessica 0 for the quick 
turnaround and consideration of our comments after hours. I don't 
have a lot of comments - :·-·-·-·-·-·-·-·-·-·-·-·Aitorney-·cfieniTEx·:·s·-·-·-·-·-·-·-·-·-·-·-·-i 
-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·j·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-J-·-·-·-·-

Attorney Client I Ex. 5 

Steven Neugeboren 
Associate General Counsel 
Water Law Office 
U.S Environmental Protection Agency 
202-564-5488 

[~~~~~~~-~-~~~~-~--~--~~:_~] (c) 

From: O'Donnell, Jessica (ENRD) 
Sent: Sunday, September 10, 2017 11 :03 AM 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00001741-00014 



To: Levine, MaryEllen 
Cc: Neugeboren, Steven; Fotouhi, David; Matuszko, Jan; Wood, Robert 
Subject: RE: Quote from Mortgage Bankers that you cannot add process 
that isn't in text of APA 

Attorney Client I Ex. 5 

From: Levine, MaryEllen L~====~==~==z%.~ 
Sent: Sunday, September 10, 2017 10:48 AM 
To: O'Donnell, Jessica (ENRD) 
Cc: Neugeboren, Steven 

Wood, Robert 
Subject: Quote from Mortgage Bankers that you cannot add process that 
isn't in text of APA 

Sorry I only attach slip opinion, having trouble accessing Lexis today. 

··-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·~ 

!·-·-·-·-·-·-·-·-·-·-·-·--~~~-~-~~-~-y·-·-~-~-~-~-~.! ___ ( ___ ~-~.:. ____ ~---·-·-·-·-·-·-·-·-·-J 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00001741-00015 



Quote: 

Attorney Client I Ex. 5 

Mary Ellen 

Mary Ellen Levine 

Assistant General Counsel 

Water Law Office, Office of General Counsel 

751 0 C WJC North 

(202) 564-1345 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00001741-00016 



To: Dennis, Allison[Dennis.AIIison@epa.gov]; Wood, Robert[Wood.Robert@epa.gov]; Fotouhi, 
David[F otou hi. David@epa. gov]; Neugeboren, Steven [Neugeboren. Steven@epa. gov] 
Cc: Jessica O'Donneii[Jessica.O'Donnell@usdoj.gov]; Scozzafava, 
MichaeiE[Scozzafava.MichaeiE@epa.gov]; Drinkard, Andrea[Drinkard.Andrea@epa.gov] 
From: Levine, MaryEllen 
Sent: Mon 9/11/2017 8:34:02 PM 
Subject: RE: Reply Brief- statement 

~-----------------Atto-rr,-e-y----c--fl-e-ni--7----Ex-:-----s-----------------l 

i..·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·l 

Mary Ellen 

Mary Ellen Levine 

Assistant General Counsel 

Water Law Office, Office of General Counsel 

7510 C WJC North 

(202) 564-1345 

From: Dennis, Allison 
Sent: Monday, September 11, 2017 4:06PM 
To: Levine, MaryEllen <levine.maryellen@epa.gov>; Wood, Robert <Wood.Robert@epa.gov>; 
Fotouhi, David <Fotouhi.David@epa.gov>; Neugeboren, Steven 
<Neugeboren.Steven@epa.gov> 
Cc: Jessica O'Donnell <Jessica.O'Donnell@usdoj.gov>; Scozzafava, MichaeiE 
<Scozzafava.MichaeiE@epa.gov>; Drinkard, Andrea <Drinkard.Andrea@epa.gov> 
Subject: RE: Reply Brief- statement 

All- I've send made one tweak highlighted in yellow to the last line of the background to improve 
clarity. I'm sharing this version with OPA now. Just to be clear the holding statement and 
background will be provided to media outlets only in the event they ask for a comment from 
OPA on the filed brief. 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00001806-00001 



Also, can someone share with me a copy of the official filing in case media asks for it tonight? 
Thank you all for being so responsive today!-AIIison 

Holding Statement: 

Deliberative Process I Ex. 5 

From: Levine, MaryEllen 
Sent: Monday, September 11, 2017 3:07 PM 
To: Dennis, Allison 
Fotouhi, David 

Wood, Robert 
>; Neugeboren, Steven 

Cc: Jessica O'Donnell <Jessica.O'Donnell@usdoj.gov>; Scozzafava, MichaeiE 
< Drinkard, Andrea 
Subject: RE: Reply Brief- statement 

Ok by me. 

Mary Ellen 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00001806-00002 



Mary Ellen Levine 

Assistant General Counsel 

Water Law Office, Office of General Counsel 

7510 C WJC North 

(202) 564-1345 

From: Dennis, Allison 
Sent: Monday, September 11, 2017 3:00 PM 
To: Wood, Robert 
Neugeboren, Steven < 
Cc: Levine, MaryEllen < >; Jessica O'Donnell 
<Jessica.O'Donnell@usdoj.gov>; Scozzafava, MichaeiE :::~m~~~~l§S~~~~~ 
Drinkard, Andrea > 
Subject: RE: Reply Brief- statement 

Thanks all. 

Not to beat a dead horse, but could we make the following tweaks to improve clarity and 
eliminate redundancies?- Allison 

Holding Statement: 

Deliberative Process I Ex. 5 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00001806-00003 



:-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·1 
! i 

I Deliberative Process I Ex. 5 1 

! ' '·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·.: 

From: Wood, Robert 
Sent: Monday, September 11, 2017 2:45PM 
To: Dennis, Allison 
Neugeboren, Steven < 
Cc: Levine, MaryEllen < >; Jessica O'Donnell 
<Jessica.O'Donnell@usdoj.gov>; Scozzafava, MichaeiE :::~m~~~~l§S~~~~~ 
Drinkard, Andrea > 
Subject: RE: Reply Brief- statement 

Suggest the below edits in the statement and the background. Note deletion at the end of the 
background piece is consistent with Mary Ellen Levine's last message. (Good point MEL) 

From: Dennis, Allison 
Sent: Monday, September 11, 2017 2:20PM 
To: Fotouhi, David 
Neugeboren, Steven < 
Cc: Levine, MaryEllen < >; Jessica O'Donnell 
<Jessica.O'Donnell@usdoj.gov>; Scozzafava, MichaeiE :::~m~~~~l§S~~~~~ 
Drinkard, Andrea > 
Subject: RE: Reply Brief- statement 

All, 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00001806-00004 



Andrea and I would like to make a few tweaks to the holding statement. Are these edits ok with 
you all? If so, we will then share with the OW front office team (Lee, Sarah, Mike, etc.), and then 
with OPA: 

Holding Statement: 

Deliberative Process I Ex. 5 

From: Fotouhi, David 
Sent: Monday, September 11, 2017 1:36PM 
To: Wood, Robert Neugeboren, Steven 

Cc: Levine, MaryEllen Jessica O'Donnell 
<Jessica.O'Donnell@usdoj.gov>; Scozzafava, MichaeiE 
Drinkard, Andrea >;Dennis, Allison< 
Subject: RE: Reply Brief- statement 

I just spoke with Liz Bowman-she would like a short desk statement and/or Q&A, not a 
statement that we would issue preemptively. Thanks. 

David Fotouhi 

Deputy General Counsel 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00001806-00005 



Office of General Counsel 

U.S. Environmental Protection Agency 

Tel: +1 202.564.1976 

fotouhi.david@epa.gov 

From: Wood, Robert 
Sent: Monday, September 11, 2017 1:32PM 
To: Fotouhi, David Neugeboren, Steven 

Cc: Levine, MaryEllen < Jessica O'Donnell 
<Jessica.O'Donnell@usdoj.gov>; Scozzafava, MichaeiE ~~~~ 
Drinkard, Andrea >;Dennis, Allison< 
Subject: Reply Brief- statement 

All + Mike Scozzafava, Allison Dennis and Andrea Drinkard: 

My understanding is OPA wanted a statement in case they got a question. Here is the 
statement in circulation at EPA now. We've notified OW comms folks that DOJ asked that their 
OPA be contacted by our OPA: 

Deliberative Process I Ex. 5 

From: Fotouhi, David 
Sent: Monday, September 11, 2017 1:24PM 
To: Neugeboren, Steven 
Cc: Levine, MaryEllen 
<Jessica.O'Donnell@usdoj.gov>; Wood, Robert 
Subject: Re: Motion- press statement 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00001806-00006 



Sent from my iPhone 

On Sep 11, 2017, at 1:22PM, Neugeboren, Steven wrote: 

~-------------------------------Attcir_n_e_y ___ cr•e-rii-l--Ex-:----s-------------------------------1 
L·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-i 

Steven Neugeboren 

Associate General Counsel 

Water Law Office 

Environmental Protection Agency 

202-564-5488 

From: Levine, MaryEllen 
Sent: Monday, September 11, 2017 12:36 PM 
To: Jessica O'Donnell :::J§~~ill2QJJ.m;tll(g~~JJ 

Cc: Wood, Robert < 
Subject: Fwd: Motion 

Here is a draft press statement to review. 

My computer isn't working and the incompetence of our support is beyond the pale. I am 
working off my phone. 

Sent from my iPhone 

Begin forwarded message: 

From: "Wood, Robert" 
Date: September 11, 2017 at 12:30:51 PM EDT 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00001806-00007 



To: "Levine, MaryEllen" 
Cc: "Scozzafava, MichaelE" 

Subject: FW: Motion 

MEL: 

"Matuszko, Jan" 

OPA has asked for a brief statement on the motion. We drafted the statement below 
and have tried to keep it as simple as possible. Please have a look and let me know if 
any problems. Thanks 

Rob 

From: Wood, Robert 
Sent: Monday, September 11, 2017 12:29 PM 
To: Scozzafava, MichaeiE :::~m~tfr{~~J.ill~~~~~ Matuszko, Jan 

Subject: RE: Motion 

A few edits. I will run this by OGC. 

Deliberative Process I Ex. 5 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00001806-00008 



From: Scozzafava, MichaeiE 
Sent: Monday, September 11, 2017 11:40 AM 
To: Matuszko, Jan 
Cc: Wood, Robert < 
Subject: RE: Motion 

Allison asked me to try to come up with one sentence that describes what the motion 
asked for. What do you think of this? Obviously will need to run it by OGC. 

Deliberative Process I Ex. 5 

From: Matuszko, Jan 
Sent: Monday, September 11, 2017 8:02AM 
To: Scozzafava, MichaeiE 
Cc: Wood, Robert 
Subject: Motion 

This is the most recent one that I have ..... 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00001806-00009 



From: Neugeboren, Steven 
Sent: Sunday, September 10, 2017 3:49PM 
To: O'Donnell, Jessica (ENRD) :::J§~~Q1&Q~l@~~9QY Levine, MaryEllen 

< >;VVood, Robert 
Subject: comments on steam brief 

Attached are my comments. Thanks Jessica 0 for the quick turnaround and 
consideration of our comments after hours. I don't have a lot of comments -

Attorney Client I Ex. 5 

Steven Neugeboren 
Associate General Counsel 
Water Law Office 
U.S Environmental Protection Agency 
202-564-5488 

[~:~~-~:~~~~~~:~~~~~L~~:~:~~:J (c) 

From: O'Donnell, Jessica (ENRD) 
Sent: Sunday, September 10, 2017 11:03 AM 
To: Levine, MaryEllen 
Cc: Neugeboren, Steven; Fotouhi, David; Matuszko, Jan; VVood, Robert 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00001806-00010 



Subject: RE: Quote from Mortgage Bankers that you cannot add process that isn't in 
text of APA 

Attorney Client I Ex. 5 

From: Levine, MaryEllen [n::H~~Y!n~l§IWl§ill@StQ.§.:.QQ~ 
Sent: Sunday, September 10, 2017 10:48 AM 
To: O'Donnell, Jessica (ENRD) < 
Cc: Neugeboren, Steven 

> 
otouhi, David 

Wood, Robert 

Subject: Quote from Mortgage Bankers that you cannot add process that isn't in text 
ofAPA 

Sorry I only attach slip opinion, having trouble accessing Lexis today. 

~-----------------------------------Attorn-ey--cne-ni_T_Ex:---s-----------------------------------1 

i_·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·i 

Quote: 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00001806-00011 



Attorney Client I Ex. 5 

Mary Ellen 

Mary Ellen Levine 

Assistant General Counsel 

Water Law Office, Office of General Counsel 

7510 C WJC North 

(202) 564-1345 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00001806-00012 



To: O'Donnell, Jessica (ENRD)[Jessica.O'Donnell@usdoj.gov]; Levine, 
MaryEIIen[levine.maryellen@epa.gov]; Wood, Robert[Wood.Robert@epa.gov]; Fotouhi, 
David[F otou hi. David@epa. gov]; Neugeboren, Steven [Neugeboren. Steven@epa. gov] 
Cc: Scozzafava, MichaeiE[Scozzafava.MichaeiE@epa.gov]; Drinkard, 
Andrea[Drinkard.Andrea@epa.gov] 
From: Dennis, Allison 
Sent: Mon 9/11/2017 8:02:44 PM 
Subject: RE: Reply Brief- statement 

Hi Jessica, 

Tomorrow (morning, if possible!) is fine. We can work in your edits. -Allison 

From: O'Donnell, Jessica (ENRD) [mailto:Jessica.O'Donnell@usdoj.gov] 
Sent: Monday, September 11, 2017 3:58PM 
To: Levine, MaryEllen <levine.maryellen@epa.gov>; Dennis, Allison 
<Dennis.AIIison@epa.gov>; Wood, Robert <Wood.Robert@epa.gov>; Fotouhi, David 
<Fotouhi.David@epa.gov>; Neugeboren, Steven <Neugeboren.Steven@epa.gov> 
Cc: Scozzafava, MichaeiE <Scozzafava.MichaeiE@epa.gov>; Drinkard, Andrea 
<Drinkard.Andrea@epa.gov> 
Subject: RE: Reply Brief- statement 

~--------------------------------------Atto-rn-ey---ci1e-ni-7--Ex:---s--------------------------------------~ 

l·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·J 

Jessica O'Donnell 

Senior Counsel for Appellate Matters 

Environmental Defense Section 

202.305.0851 

From: Levine, MaryEllen [~~;rl§~!§Ulli!!Y§~:lli1~~lQY] 
Sent: Monday, September 11, 2017 3:54PM 
To: Dennis, Allison >; Wood, Robert 
Fotouhi, David ; Neugeboren, Steven 

Cc: O'Donnell, Jessica (ENRD) 
< Drinkard, Andrea 
Subject: RE: Reply Brief- statement 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00001816-00001 



Attorney Client I Ex. 5 
i..·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·i 

Attached are my suggested edits. Thank you for including me in the review. 

Mary Ellen 

Mary Ellen Levine 

Assistant General Counsel 

Water Law Office, Office of General Counsel 

7510 C WJC North 

(202) 564-1345 

From: Dennis, Allison 
Sent: Monday, September 11, 2017 3:13PM 
To: Wood, Robert 
Neugeboren, Steven < 
Cc: Levine, MaryEllen < >; Jessica O'Donnell 
<Jessica.O'Donnell@usdoj.gov>; Scozzafava, MichaeiE :::~m~~~~l§S~~~~~ 
Drinkard, Andrea > 
Subject: RE: Reply Brief- statement 

DOJ 

While we are at it. .. 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00001816-00002 



OGC- are you fine with the attached press release announcing the anticipated final rule 
postponing the compliance periods? We would like to announce this action upon Administrator 
signature (expected within the day or so). 

From: Wood, Robert 
Sent: Monday, September 11, 2017 3:09 PM 
To: Dennis, Allison 
Neugeboren, Steven < 
Cc: Levine, MaryEllen >; Jessica O'Donnell 
<Jessica.O'Donnell@usdoj.gov>; Scozzafava, MichaeiE ~~m~tfr{f!JillQ~~®W~;!Y 
Drinkard, Andrea > 
Subject: RE: Reply Brief- statement 

Fine with me. Thank you! 

From: Dennis, Allison 
Sent: Monday, September 11, 2017 3:00 PM 
To: Wood, Robert 
Neugeboren, Steven < 
Cc: Levine, MaryEllen >; Jessica O'Donnell 
<Jessica.O'Donnell@usdoj.gov>; Scozzafava, MichaeiE ~~m~tf!Y:~l!!Q~~WW~;!Y 
Drinkard, Andrea > 
Subject: RE: Reply Brief- statement 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00001816-00003 



Thanks all. 

Not to beat a dead horse, but could we make the following tweaks to improve clarity and 
eliminate redundancies?- Allison 

Holding Statement: 

Deliberative Process I Ex. 5 

From: Wood, Robert 
Sent: Monday, September 11, 2017 2:45PM 
To: Dennis, Allison 
Neugeboren, Steven < 
Cc: Levine, MaryEllen >; Jessica O'Donnell 
<Jessica.O'Donnell@usdoj.gov>; Scozzafava, MichaeiE ~~m~tfr{f!JillQ~~®W~;!Y 
Drinkard, Andrea > 
Subject: RE: Reply Brief- statement 

Suggest the below edits in the statement and the background. Note deletion at the end of the 
background piece is consistent with Mary Ellen Levine's last message. (Good point MEL) 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00001816-00004 



From: Dennis, Allison 
Sent: Monday, September 11, 2017 2:20PM 
To: Fotouhi, David 
Neugeboren, Steven < 
Cc: Levine, MaryEllen < >; Jessica O'Donnell 
<Jessica.O'Donnell@usdoj.gov>; Scozzafava, MichaeiE :::~m~tf!Y:~1!Qll§Sill;J@S~~~ 
Drinkard, Andrea > 
Subject: RE: Reply Brief- statement 

All, 

Andrea and I would like to make a few tweaks to the holding statement. Are these edits ok with 
you all? If so, we will then share with the OW front office team (Lee, Sarah, Mike, etc.), and then 
with OPA: 

Holding Statement: 

Deliberative Process I Ex. 5 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00001816-00005 



From: Fotouhi, David 
Sent: Monday, September 11, 2017 1:36PM 
To: Wood, Robert Neugeboren, Steven 

Cc: Levine, MaryEllen Jessica O'Donnell 
<Jessica.O'Donnell@usdoj.gov>; Scozzafava, MichaeiE 
Drinkard, Andrea >;Dennis, Allison< 
Subject: RE: Reply Brief- statement 

I just spoke with Liz Bowman-she would like a short desk statement and/or Q&A, not a 
statement that we would issue preemptively. Thanks. 

David Fotouhi 

Deputy General Counsel 

Office of General Counsel 

U.S. Environmental Protection Agency 

Tel: +1 202.564.1976 

fotouhi.david@epa.gov 

From: Wood, Robert 
Sent: Monday, September 11, 2017 1:32PM 
To: Fotouhi, David Neugeboren, Steven 

Cc: Levine, MaryEllen Jessica O'Donnell 
<Jessica.O'Donnell@usdoj.gov>; Scozzafava, MichaeiE 
Drinkard, Andrea >;Dennis, Allison< 
Subject: Reply Brief- statement 

All + Mike Scozzafava, Allison Dennis and Andrea Drinkard: 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00001816-00006 



My understanding is OPA wanted a statement in case they got a question. Here is the 
statement in circulation at EPA now. We've notified OW comms folks that DOJ asked that their 
OPA be contacted by our OPA: 

Deliberative Process I Ex. 5 

From: Fotouhi, David 
Sent: Monday, September 11, 2017 1:24PM 
To: Neugeboren, Steven 
Cc: Levine, MaryEllen 
<Jessica.O'Donnell@usdoj.gov>; Wood, Robert 
Subject: Re: Motion- press statement 

I'm not sure. [~~~~-~~~-i--~_l_i~-~~T~~~---~_-]Let me ask OP A what they had in mind. 

Sent from my iPhone 

On Sep 11, 2017, at 1:22PM, Neugeboren, Steven wrote: 
-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-

; 
; 
; 
; 
; 
; 
; 
; 

Attorney Client I Ex. 5 
i-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·J 

Steven Neugeboren 

Associate General Counsel 

Water Law Office 

Environmental Protection Agency 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00001816-00007 



202-564-5488 

From: Levine, MaryEllen 
Sent: Monday, September 11, 2017 12:36 PM 
To: Jessica O'Donnell 

Cc: Wood, Robert < 
Subject: Fwd: Motion 

Here is a draft press statement to review. 

My computer isn't working and the incompetence of our support is beyond the pale. I am 
working off my phone. 

Sent from my iPhone 

Begin forwarded message: 

From: "Wood, Robert" 
Date: September 11, 2017 at 12:30:51 PM EDT 
To: "Levine, MaryEllen" <kYllli~@J~~{.filimf!~!Y 
Cc: "Scozzafava, MichaelE" "Matuszko, Jan" 

Subject: FW: Motion 

MEL: 

OPA has asked for a brief statement on the motion. We drafted the statement below 
and have tried to keep it as simple as possible. Please have a look and let me know if 
any problems. Thanks 

Rob 

From: Wood, Robert 
Sent: Monday, September 11, 2017 12:29 PM 
To: Scozzafava, MichaeiE Matuszko, Jan 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00001816-00008 



Subject: RE: Motion 

A few edits. I will run this by OGC. 

Deliberative Process I Ex. 5 

From: Scozzafava, MichaeiE 
Sent: Monday, September 11, 2017 11:40 AM 
To: Matuszko, Jan 
Cc: Wood, Robert < 
Subject: RE: Motion 

Allison asked me to try to come up with one sentence that describes what the motion 
asked for. What do you think of this? Obviously will need to run it by OGC. 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00001816-00009 



Deliberative Process I Ex. 5 

From: Matuszko, Jan 
Sent: Monday, September 11, 2017 8:02AM 
To: Scozzafava, MichaeiE 
Cc: Wood, Robert 
Subject: Motion 

This is the most recent one that I have ..... 

From: Neugeboren, Steven 
Sent: Sunday, September 10, 2017 3:49PM 
To: O'Donnell, Jessica (ENRD) :::J§~~Q1&Q~l@~~9QY 

< >;Wood, Robert 
Subject: comments on steam brief 

Levine, MaryEllen 

Attached are my comments. Thanks Jessica 0 for the quick turnaround and 
consideration of our comments after hours. I don't have a lot of comments -

Attorney Client I Ex. 5 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00001816-00010 



Attorney Client I Ex. 5 

Steven Neugeboren 
Associate General Counsel 
Water Law Office 
U.S Environmental Protection Agency 

[_~i~~~~r~~~~~~-~j (c) 

From: O'Donnell, Jessica (ENRD) 
Sent: Sunday, September 10, 2017 11:03 AM 
To: Levine, MaryEllen 
Cc: Neugeboren, Steven; Fotouhi, David; Matuszko, Jan; Wood, Robert 
Subject: RE: Quote from Mortgage Bankers that you cannot add process that isn't in 
text of APA 

Attorney Client I Ex. 5 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00001816-00011 



From: Levine, MaryEllen [n::H~~Y!n~l§IWl§ill@StQ.§.:.QQ~ 
Sent: Sunday, September 10, 2017 10:48 AM 
To: O'Donnell, Jessica (ENRD) < 
Cc: Neugeboren, Steven 

> 
otouhi, David 

Wood, Robert 

Subject: Quote from Mortgage Bankers that you cannot add process that isn't in text 
ofAPA 

Sorry I only attach slip opinion, having trouble accessing Lexis today. 

Quote: 

Attorney Client I Ex. 5 

Mary Ellen 

Mary Ellen Levine 

Assistant General Counsel 

Water Law Office, Office of General Counsel 

7510 C WJC North 

(202) 564-1345 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00001816-00012 
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To: Drinkard, Andrea[Drinkard.Andrea@epa.gov]; Matuszko, Jan[Matuszko.Jan@epa.gov]; Wood, 
Robert[Wood. Robert@epa .gov] 
Cc: Dennis, Allison[Dennis.AIIison@epa.gov]; Levine, MaryEIIen[levine.maryellen@epa.gov]; 
Fotouh i, David[Fotouh i.David@epa.gov]; Neugeboren, Steven[Neugeboren .Steven@epa .gov]; 
Scozzafava, MichaeiE[Scozzafava.MichaeiE@epa.gov]; Lape, Jeff[lape.jeff@epa.gov] 
From: O'Donnell, Jessica (ENRD) 
Sent: Wed 9/13/2017 6:22:24 PM 
Subject: RE: Reply Brief- statement 

From: Drinkard, Andrea [mailto:Drinkard.Andrea@epa.gov] 
Sent: Wednesday, September 13,20171:41 PM 
To: Matuszko, Jan <Matuszko.Jan@epa.gov>; O'Donnell, Jessica (ENRD) 
<JODonnell@enrd.usdoj.gov>; Wood, Robert <Wood.Robert@epa.gov> 
Cc: Dennis, Allison <Dennis.AIIison@epa.gov>; Levine, MaryEllen 
<levine.maryellen@epa.gov>; Fotouhi, David <Fotouhi.David@epa.gov>; Neugeboren, Steven 
<Neugeboren.Steven@epa.gov>; Scozzafava, Michael E <Scozzafava. Michael E@epa.gov>; 
Lape, Jeff <lape.jeff@epa.gov> 
Subject: RE: Reply Brief- statement 

We just got the good to go. Please file just before you leave at 2PM. Thanks. 

From: Matuszko, Jan 
Sent: Wednesday, September 13, 2017 1:33PM 
To: O'Donnell, Jessica (ENRD) <Jessica.O'Donnell@usdoj.gov>; Drinkard, Andrea 

Wood, Robert 

Fotouhi, David 
Scozzafava, MichaeiE 

Lape,Jeff 
Subject: RE: Reply Brief- statement 

Still on hold. I am told folks are working to get the necessary approvals. That's the latest. 

From: O'Donnell, Jessica (ENRD) [mailto:Jessica.O'Donnell@usdoj.gov] 
Sent: Wednesday, September 13,20171:17 PM 
To: Drinkard, Andrea Wood, Robert 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00002041-00001 



Fotouhi, David 
Scozzafava, MichaeiE 

Lape,Jeff 
Subject: RE: Reply Brief- statement 

From: Drinkard, Andrea •'-'-''===~"-="-=~=-====~'-· 
Sent: Wednesday, September 13, 2017 10:00 AM 
To: O'Donnell, Jessica (ENRD) 

Matuszko, Jan 

Fotouhi, David 
Scozzafava, MichaeiE 

Lape,Jeff 
Subject: RE: Reply Brief- statement 

Please hold. Let me check on timing. Back to you ASAP. 

From: O'Donnell, Jessica (ENRD) [mailto:Jessica.O'Donnell@usdoj.gov] 
Sent: Wednesday, September 13, 2017 9:57AM 
To: Wood, Robert Matuszko, Jan 
Cc: Drinkard, Andrea Dennis, Allison 
Levine, MaryEllen Fotouhi, David 
Neugeboren, Steven Scozzafava, MichaeiE 

From: Wood, Robert l!lli~2.JL)(QQ~;QQfill!~~:.RQYJ 
Sent: Wednesday, September 13, 2017 8:19AM 
To: Matuszko, Jan 
Cc: Drinkard, Andrea 
Levine, MaryEllen 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) 

Dennis, Allison 
O'Donnell, Jessica (ENRD) 

ED_ 00 1413A_ 00002041-00002 



Lape,Jeff 

Fotouhi, David 
Scozzafava, MichaeiE 

Subject: Re: Reply Brief- statement 

Agreed. Thanks, Andrea. 

Robert Wood 

Engineering and Analysis Division 

U.S. EPA, Office ofWater 

w) 202-566-1822 

.-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-) 
C)! Personal Phone I Ex. 6 i 

i.-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·_! 

On Sep 13,2017, at 8:17AM, Matuszko, Jan 

I think this works well. Thanks! 

From: Drinkard, Andrea 
Sent: Wednesday, September 13, 2017 8:14AM 
To: Wood, Robert Matuszko, Jan 
Cc: Dennis, Allison Levine, MaryEllen 

O'Donnell, Jessica (ENRD) 
Fotouhi, David 

Scozzafava, MichaeiE 
Lape,Jeff 

Subject: RE: Reply Brief- statement 

What about the following instead: 

wrote: 

Neugeboren, 

Deliberative Process I Ex. 5 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_ 00 1413A_ 00002041-00003 



From: Wood, Robert 
Sent: Wednesday, September 13, 2017 8:09AM 
To: Matuszko, Jan 
Cc: Dennis, Allison 

Jeff 
Subject: Re: Reply Brief- statement 

Neugeboren, 

Lape, 

Deliberative Process I Ex. 5 
Robert Wood 

Engineering and Analysis Division 

U.S. EPA, Office ofWater 

w) 202-566-1822 

~·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·~ 

C) i Personal Phone I Ex. 6 i 
L·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·i 

On Sep 13, 2017, at 7:58AM, Matuszko, Jan wrote: 

Hi Allison, 

Deliberative Process I Ex. 5 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_ 00 1413A_ 00002041-00004 



i·-·-·-·-·-·-·-·-·-·-·-·-·-·-oeiftie-raii-v:e·-·-P·r·a·c·e·s·s·-·r·-E·x:·~-·-·s·-·-·-·-·-·-·-·-·-·-·-·-·-·1 
L·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-! 

From: Dennis, Allison 
Sent: Tuesday, September 12, 2017 9:57PM 
To: Levine, MaryEllen 

Matuszko, Jan 
Subject: RE: Reply Brief- statement 

All, 

O'Donnell, Jessica (ENRD) 

We made two more changes to the press release that I wanted to makes sure were ok 
with you all: 

Deliberative Process I Ex. 5 

Deliberative Process I Ex. 5 

From: Levine, MaryEllen 
Sent: Tuesday, September 12, 2017 10:14 AM 
To: Dennis, Allison O'Donnell, Jessica (ENRD) 

Matuszko, Jan 
Subject: RE: Reply Brief- statement 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_ 00 1413A_ 00002041-00005 



r·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·! 

I Attorney Client I Ex. 51 
i ! 
i-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·J 

So I suggest the edits, below ... 

Mary Ellen 

Mary Ellen Levine 

Assistant General Counsel 

Water Law Office, Office of General Counsel 

751 0 C WJC North 

(202) 564-1345 

From: Dennis, Allison 
Sent: Tuesday, September 12, 2017 9:40AM 
To: O'Donnell, Jessica (ENRD) 
Cc: Levine, MaryEllen 

Neugeboren, 

Hi all- attached is an updated version of the press release for Jessica's review. We 
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would like to issue this tomorrow morning and I need to share with my press office as 
soon as possible. 

Deliberative Process I Ex. 5 

To: Dennis, Allison 
Cc: Levine, MaryEllen 

Neugeboren, 

Could you please me the statement about the new rule that you'd like me to review 
along with a copy of the rule that is going to the Administrator for signature? The 
press statement in the email below appears to relate to the brief file yesterday. I'm not 
seeing on related to the new rule. 

Sent from my iPhone 

On Sep 11, 2017, at 8:47PM, Dennis, Allison wrote: 

Hi Jessica- it looks like it rule may be going to our Administrator for signature 
tomorrow. We would also like to announce this rule upon signature. Any way I 
can get your review and edits (if any) on the press read first thing? Thanks ! -
Allison 

Sent from my iPhone 

On Sep 11, 2017, at 3:59PM, O'Donnell, Jessica (ENRD) 
wrote: 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED _00 1413A_00002041-00007 



~--Att~-~~-;y---Cii-;-~t-i ___ E_;~---5--1 
l-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·J 

Jessica O'Donnell 

Senior Counsel for Appellate Matters 

Environmental Defense Section 

202.305.0851 

From: Levine, MaryEllen L~=====~===~~ 
Sent: Monday, September 11, 2017 3:54PM 
To: Dennis, Allison 

Drinkard, Andrea 

Subject: RE: Reply Brief- statement 

Scozzafava, 

r·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-~ 

I Attorney Client I Ex. sl 
i ! 
i ! 
i-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·~ 

Attached are my suggested edits. Thank you for including me in the review. 

Mary Ellen 

Mary Ellen Levine 

Assistant General Counsel 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_ 00 1413A_ 00002041-00008 



Water Law Office, Office of General Counsel 

751 0 C WJC North 

(202) 564-1345 

From: Dennis, Allison 
Sent: Monday, September 11,2017 3:13PM 
To: Wood, Robert 

Jessica O'Donnell 
Scozzafava, MichaeiE 

Drinkard, Andrea 

Subject: RE: Reply Brief- statement 

DOJ 

While we are at it. .. 

OGC- are you fine with the attached press release announcing the 
anticipated final rule postponing the compliance periods? We would like to 
announce this action upon Administrator signature (expected within the day 
or so). 

From: Wood, Robert 
Sent: Monday, September 11, 2017 3:09PM 
To: Dennis, Allison 

Jessica O'Donnell 
Scozzafava, MichaeiE 

Drinkard, Andrea 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_ 00 1413A_ 00002041-00009 



Subject: RE: Reply Brief- statement 

Fine with me. Thank you! 

From: Dennis, Allison 
Sent: Monday, September 11, 2017 3:00PM 
To: Wood, Robert 

Jessica O'Donnell 
Scozzafava, MichaeiE 

Drinkard, Andrea 

Subject: RE: Reply Brief- statement 

Thanks all. 

Not to beat a dead horse, but could we make the following tweaks to 
improve clarity and eliminate redundancies?- Allison 

Holding Statement: 
-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-· ; 
; 

I Deliberative Process I Ex. 5 
; 
; 
; 
; 
i-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-· 
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Deliberative Process I Ex. 5 

From: Wood, Robert 
Sent: Monday, September 11, 2017 2:45PM 
To: Dennis, Allison 

Jessica O'Donnell 
Scozzafava, MichaeiE 

Drinkard, Andrea 

Subject: RE: Reply Brief- statement 

Suggest the below edits in the statement and the background. Note deletion 
at the end of the background piece is consistent with Mary Ellen Levine's 
last message. (Good point MEL) 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00002041-00011 



From: Dennis, Allison 
Sent: Monday, September 11, 2017 2:20PM 
To: Fotouhi, David 

Jessica O'Donnell 
Scozzafava, MichaeiE 

Drinkard, Andrea 

Subject: RE: Reply Brief- statement 

All, 

Andrea and I would like to make a few tweaks to the holding statement. Are 
these edits ok with you all? If so, we will then share with the OW front office 
team (Lee, Sarah, Mike, etc.), and then with OPA: 

Holding Statement: 

Deliberative Process I Ex. 5 

From: Fotouhi, David 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED _00 1413A_00002041-000 12 



Sent: Monday, September 11, 2017 1:36PM 
To: Wood, Robert Neugeboren, Steven 

Jessica O'Donnell 
Scozzafava, MichaeiE 

Drinkard, Andrea 
Dennis, Allison 

Subject: RE: Reply Brief- statement 

I just spoke with Liz Bowman-she would like a short desk statement and/or 
Q&A, not a statement that we would issue preemptively. Thanks. 

David Fotouhi 

Deputy General Counsel 

Office of General Counsel 

U.S. Environmental Protection Agency 

Tel: +1 202.564.1976 

fotouhi.david@epa.gov 

From: Wood, Robert 
Sent: Monday, September 11, 2017 1:32PM 
To: Fotouhi, David Neugeboren, Steven 

Jessica O'Donnell 
Scozzafava, MichaeiE 

Drinkard, Andrea 
Dennis, Allison 

Subject: Reply Brief- statement 

All+ Mike Scozzafava, Allison Dennis and Andrea Drinkard: 

My understanding is OPA wanted a statement in case they got a question. 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED _00 1413A_00002041-000 13 



Here is the statement in circulation at EPA now. We've notified OW comms 
folks that DOJ asked that their OPA be contacted by our OPA: 

Deliberative Process I Ex. 5 

From: Fotouhi, David 
Sent: Monday, September 11, 2017 1:24PM 
To: Neugeboren, Steven 
Cc: Levine, MaryEllen 

Wood, Robert 
Subject: Re: Motion - press statement 

I'm not sure.C~!!~.~~~i.·~-~-~-~~.T~.~-~--~~.J Let me ask OP A what they had in mind. 

Sent from my iPhone 

On Sep 11, 2017, at 1:22PM, Neugeboren, Steven 
wrote: 

Steven Neugeboren 

Associate General Counsel 

Water Law Office 

Environmental Protection Agency 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED _00 1413A_00002041-000 14 



202-564-5488 

From: Levine, MaryEllen 
Sent: Monday, September 11, 2017 12:36 PM 
To: Jessica O'Donnell Fotouhi, David 

Cc: Wood, Robert 
Subject: Fwd: Motion 

Here is a draft press statement to review. 

My computer isn't working and the incompetence of our support is 
beyond the pale. I am working off my phone. 

Sent from my iPhone 

Begin forwarded message: 

From: "Wood, Robert" 
Date: September 11,2017 at 12:30:51 PM EDT 
To: "Levine, MaryEllen" 
Cc: "Scozzafava, MichaelE" 
"Matuszko, Jan" 
Subject: FW: Motion 

MEL: 

OPA has asked for a brief statement on the motion. We drafted 
the statement below and have tried to keep it as simple as 
possible. Please have a look and let me know if any problems. 
Thanks 

Rob 

From: Wood, Robert 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED _00 1413A_00002041-000 15 



Sent: Monday, September 11, 2017 12:29 PM 
To: Scozzafava, MichaeiE 
Matuszko, Jan 
Subject: RE: Motion 

A few edits. I will run this by OGC. 

Deliberative Process I Ex. 5 

From: Scozzafava, MichaeiE 
Sent: Monday, September 11, 2017 11:40 AM 
To: Matuszko, Jan 
Cc: Wood, Robert 
Subject: RE: Motion 
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Allison asked me to try to come up with one sentence that 
describes what the motion asked for. What do you think of this? 
Obviously will need to run it by OGC. 

Deliberative Process I Ex. 5 

From: Matuszko, Jan 
Sent: Monday, September 11, 2017 8:02AM 
To: Scozzafava, MichaeiE 
Cc: Wood, Robert 
Subject: Motion 

This is the most recent one that I have ..... 

From: Neugeboren, Steven 
Sent: Sunday, September 10, 2017 3:49PM 
To: O'Donnell, Jessica (ENRD) 
Levine, MaryEllen 
Cc: Fotouhi, David 

Subject: comments on steam brief 

Attached are my comments. Thanks Jessica 0 for the quick 
turnaround and consideration of our comments after hours. I 
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don't have a lot of comments - r·-·-·-·Attorne·y-·cfie-n"iTEi.-·s·-·-·-·l 
L-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-) r·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·1 

i i 
i i 

I Attorney Client I Ex. Sl 
' ' i i 

!.-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·j 

Attorney Client I Ex. 5 

Steven Neugeboren 
Associate General Counsel 
Water Law Office 
U.S Environmental Protection Agency 
202-564-5488 

[~i.i.~~~~i~~~~h~~i~T~~~~~sJ c) 

From: O'Donnell, Jessica (ENRD) 

Sent: Sunday, September 10, 2017 11 :03 AM 
To: Levine, MaryEllen 
Cc: Neugeboren, Steven; Fotouhi, David; Matuszko, Jan; Wood, 
Robert 
Subject: RE: Quote from Mortgage Bankers that you cannot add 
process that isn't in text of APA 
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Attorney Client I Ex. 5 

From: Levine, MaryEllen·~==~="-=~=~===~ 
Sent: Sunday, September 10, 2017 10:48 AM 
To: O'Donnell, Jessica (ENRD) 
Cc: Neugeboren, Steven 
Fotouhi, David 

Subject: Quote from Mortgage Bankers that you cannot add 
process that isn't in text of APA 

Sorry I only attach slip opinion, having trouble accessing Lexis 
today. 

Quote: 
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Attorney Client I Ex. 5 

Mary Ellen 

Mary Ellen Levine 

Assistant General Counsel 

Water Law Office, Office of General Counsel 

751 0 C WJC North 

(202) 564-1345 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_ 00 1413A_ 00002041-00020 



To: 
From: 

Jordan, Ronald[ Jordan. Ronald@epa. gov]; Matuszko, Jan [Matuszko. Jan@epa .gov] 
Zomer, Jessica 

Sent: 
Subject: 

Fri 5/19/2017 8:05:59 PM 
CBI issues for briefing 

I put together a few pages of bullets that I thought might be helpful as you're preparing 
the briefing paper for Mike and Sarah on the CBI issues raised in the reconsideration 
petition. Let me know if I can help with anything else. 

Jessica Hall Zomer 

Office of General Counsel 

U.S. Environmental Protection Agency 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00003381-00001 



To: Southerland, Elizabeth[Southerland.Eiizabeth@epa.gov]; Tim 
Pickett[timpickett@frontierwater.com]; Wood, Robert[Wood.Robert@epa.gov]; Scozzafava, 
MichaeiE[Scozzafava.MichaeiE@epa.gov]; Jordan, Ronald[Jordan.Ronald@epa.gov]; Shapiro, 
Mike[Shapiro.Mike@epa.gov] 
Cc: Christensen, Christina[Christensen.Christina@epa.gov]; Thundiyil, 
Karen[Thundiyii.Karen@epa.gov]; Tim Pickett[timpickett@frontierwater.com] 
From: James Peterson 
Sent: Thur 5/18/2017 3:11 :33 PM 
Subject: Follow Up Re ELG Rule 

Betsy and team- thank you for your time during this critical moment for the steam electric ELG 
rule. 

Please see attached letter and presentation as follow up to our meeting on May 17th. 

Regards, 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00003404-00001 



May 18, 2017 

VIA E-MAIL 

Betsy Southerland 

Director, Office of Science and Technology, Office of Water 

Environmental Protection Agency 

Office of Water 4101M 

1200 Pennsylvania Avenue, N.W. 

Washington, DC 20460 

RE: ELG Steam Electric Rule Stay 

Dear Ms. Southerland, 

A warm thanks to you and your staff for taking the time to meet with us yesterday to discuss the Steam 
Electric ELG rule. We appreciate your commitment to both clean water and jobs, and believe that Frontier's 
accomplishments towards affordable FGD wastewater treatment help to secure that balance. 

The attached presentation provides supporting evidence that the current BAT for FGD wastewater treatment 
represents the most economical option for utilities to redirect hundreds of tons of selenium and metals from 
many of America's water supplies and interstate rivers each year. 

We stand available to support EPA with additional cost and performance data during the reconsideration 
process. 

Regards, 

James Peterson P.E. 
Co-Founder and CEO 
Frontier Water Systems 

Direct: (619) 344-8656 

Cc: Tim Pickett, Co-Founder and CTO Frontier Water 
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To: 
From: 
Sent: 
Subject: 

Jordan, Ronald[ Jordan. Ronald@epa. gov] 
Jordan, Ronald 
Tue 8/8/2017 4:28:09 PM 
FW: ELG Stay Update- New Membrane Technology 

From: Jordan, Ronald 
Sent: Tuesday, August 08, 2017 12:27 PM 
To: Matuszko, Jan <Matuszko.Jan@epa.gov> 
Cc: Benware, Richard <Benware.Richard@epa.gov> 
Subject: FW: ELG Stay Update- New Membrane Technology 

Fyi 

Lots of vendors eager to step up to the plate. Here's one more ... 

There are now at least 3 vendors that have tested and are marketing treat&discharge technology 
that combines microfiltration (or similar) with reverse osmosis, as an alternative to biological 
treatment for FGD wastewater. 

The main categories I currently place FGD treatment technologies in are: 

•DDDDDDDD Biological 

•DDDDDDDD Adsorption (e.g., zero-valent iron) 

•DDDDDDDD Filtration (e.g., micro filtration+ RO) 

•DDDDDDDD Thermal (several approaches) 

•DDDDDDDD Solidification 

Oh yeah, there are also a couple antiquated approaches: 

•DDDDDDDD Surface impoundments (gravity settling) 
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•DDDDDDDD Chemical precipitation 

From: Jordan, Ronald 
Sent: Tuesday, August 08, 2017 12:09 PM 
To: Mark Pastore 
Subject: RE: ELG Stay Update -New Membrane Technology 

Good afternoon, 

Thank you for offering to share information about your work developing treatment technology 
for FGD wastewater. We are very interested in learning more about your membrane technologies 
and in particular about pilot tests conducted with power plant wastewater. Effluent quality and 
system costs are also topics we'd like to learn more about. If you anticipate being in the 
Washington DC area within the next couple months, I'd appreciate if you can take time to stop 
by our office so we can have an in-depth discussion. 

I look forward to hearing from you. 

Regards, 

Ron 

Ron Jordan 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00003417-00002 



Office of Water 

Engineering and Analysis Division 

Washington DC 

202.566. 1003 

From: Mark Pastore L~~~~~~~~~~~~J 
Sent: Monday, August 07, 2017 12:50 PM 
To: Jordan, Ronald< > 
Subject: ELG Stay Update -New Membrane Technology 

Dear Mr. Jordan, 

I trust the review of comments received on the ELG stay is going well. I wanted to offer my 
help in providing data to your group on advanced membrane technologies for meeting ELG 
rules. We have conducted many pilot studies with various FGD waste water streams with 
excellent results at a fraction of the cost of what the EPA had for BACT in the 2015 regulations. 
We trust you are evaluating these types of new technologies which allow power plants to meet 
all ELG regulations without issue and at a reasonable cost. You may visit our website for more 
information. 

Please do not hesitate to contact me if you would like specific data to review. We are happy to 
help. 

Sincerely, 

Mark Pastore 

Director Business Development 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00003417-00003 



KLeeNwater, LLC 

Cell: 203-733-3126 
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To: 
From: 
Sent: 
Subject: 

Mark Pastore[ m pastore@eescorp. com] 
Jordan, Ronald 
Tue 8/8/2017 4:08:53 PM 
RE: ELG Stay Update- New Membrane Technology 

Good afternoon, 

Thank you for offering to share information about your work developing treatment technology 
for FGD wastewater. We are very interested in learning more about your membrane technologies 
and in particular about pilot tests conducted with power plant wastewater. Effluent quality and 
system costs are also topics we'd like to learn more about. If you anticipate being in the 
Washington DC area within the next couple months, I'd appreciate if you can take time to stop 
by our office so we can have an in-depth discussion. 

I look forward to hearing from you. 

Regards, 

Ron 

Ron Jordan 

Office of Water 

Engineering and Analysis Division 

Washington DC 

202.566. 1003 
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From: Mark Pastore [ mailto:mpastore@eescorp.com] 
Sent: Monday, August 07, 2017 12:50 PM 
To: Jordan, Ronald <Jordan.Ronald@epa.gov> 
Subject: ELG Stay Update -New Membrane Technology 

Dear Mr. Jordan, 

I trust the review of comments received on the ELG stay is going well. I wanted to offer my 
help in providing data to your group on advanced membrane technologies for meeting ELG 
rules. We have conducted many pilot studies with various FGD waste water streams with 
excellent results at a fraction of the cost of what the EPA had for BACT in the 2015 regulations. 
We trust you are evaluating these types of new technologies which allow power plants to meet 
all ELG regulations without issue and at a reasonable cost. You may visit our website for more 
information. 

Please do not hesitate to contact me if you would like specific data to review. We are happy to 
help. 

Sincerely, 

Mark Pastore 

Director Business Development 

KLeeNwater, LLC 

Cell: 203-733-3126 
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To: 
Cc: 
From: 
Sent: 
Subject: 

Jordan, Ronald[ Jordan. Ronald@epa. gov] 
David Martin (dmartin@prochemwater.com)[dmartin@prochemwater.com] 
Mark Pastore 
Tue 8/8/2017 5:52:13 PM 
RE: ELG Stay Update- New Membrane Technology 

From: Jordan, Ronald [mailto:Jordan.Ronald@epa.gov] 
Sent: Tuesday, August 08, 2017 12:09 PM 
To: Mark Pastore 
Subject: RE: ELG Stay Update- New Membrane Technology 

Good afternoon, 

Thank you for offering to share information about your work developing treatment technology 
for FGD wastewater. We are very interested in learning more about your membrane technologies 
and in particular about pilot tests conducted with power plant wastewater. Effluent quality and 
system costs are also topics we'd like to learn more about. If you anticipate being in the 
Washington DC area within the next couple months, I'd appreciate if you can take time to stop 
by our office so we can have an in-depth discussion. 

I look forward to hearing from you. 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00003435-00001 



Regards, 

Ron 

Ron Jordan 

Office of Water 

Engineering and Analysis Division 

Washington DC 

202.566. 1003 

From: Mark Pastore L~~~~~~~~~~~~J 
Sent: Monday, August 07, 2017 12:50 PM 
To: Jordan, Ronald< > 
Subject: ELG Stay Update -New Membrane Technology 

Dear Mr. Jordan, 

I trust the review of comments received on the ELG stay is going well. I wanted to offer my 
help in providing data to your group on advanced membrane technologies for meeting ELG 
rules. We have conducted many pilot studies with various FGD waste water streams with 
excellent results at a fraction of the cost of what the EPA had for BACT in the 2015 regulations. 
We trust you are evaluating these types of new technologies which allow power plants to meet 
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all ELG regulations without issue and at a reasonable cost. You may visit our website for more 
information. 

Please do not hesitate to contact me if you would like specific data to review. We are happy to 
help. 

Sincerely, 

Mark Pastore 

Director Business Development 

KLeeNwater, LLC 

Cell: 203-733-3126 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00003435-00003 



To: 
Cc: 
From: 
Sent: 
Subject: 

Jordan, Ronald[ Jordan. Ronald@epa. gov] 
Matuszko, Jan [Matuszko. Jan@epa .gov] 
Covington, James 
Thur 8/31/2017 3:13:34 PM 
ICF memo 

Please use this as my document. 

James C. Covington, III 

Senior Economist 

USEPA 

OW lOST /EAD/TSAB 

1200 Pennsylvania Ave, NW (4303T) 

Washington, DC 20460 

(work) 202 566-1034 

(fax) 202 566-1053 
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To: 
From: 
Sent: 
Subject: 

Jordan, Ronald[ Jordan. Ronald@epa. gov] 
Pritts, Jesse 
Fri 10/13/2017 2:18:01 PM 
RE: AWWA Comments 

In case you have trouble with sharepoint, here is the file. 

From: Jordan, Ronald 
Sent: Thursday, October 12, 2017 8:20PM 
To: Pritts, Jesse <Pritts.Jesse@epa.gov>; Gerstein, Arielle <gerstein.arielle@epa.gov> 
Subject: A WW A Comments 

The AWWA comments submitted in July aren't available online because of copyrighted 
material. Do you have a copy or do I need to get it from the docket staff? Here's a link 
to the comment on regulations.gov (screen shot below): 
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July 6, 2017 

Engineering and Analysis Division 
Office of Water 
Environmental Protection Agency 
1300 Pennsylvania Avenue NW 
Washington, DC 20460 

Re: Comments on EPA's Postponement of Certain Compliance Dates 
for the Effluent Limitations Guidelines and Standards for the 
Steam Electric Power Generating Point Source Category. Docket 
ID: EPA-HQ-OW-2009-0819-6485 (82 Fed. Reg. 26,017). 

Dear Sir or Madam: 

The American Water Works Association (AWWA) and the National Association of 
Water Companies (NAWC) appreciate the opportunity to comment on the 
Environmental Protection Agency's proposed action published in the Federal 
Register on June 6, 2017: Postponement of Certain Compliance Dates for the 
Effluent Limitations Guidelines and Standards for the Steam Electric Power 
Generating Point Source Category (Docket ID: EPA-HQ-OW-2009-0819-6485, 82 
Fed. Reg. 26,017). 

Opposition to open-ended extension 

AWWA and NAWC oppose an open-ended extension of the compliance period for 
this rule while EPA considers alternatives because updating these effluent 
guidelines is vital to the protection of sources of drinking water and the protection 
of public health. An open-ended extension at this point is a threat to public health 
when EPA has recognized that "numerous documented instances of environmental 
impacts" have occurred because of discharges from steam electric power plants 
resulting in documented increased cancer risks to humans from the pollutants. See, 
EPA Office of Water document, EPA 821-F-15-004, September, 2015. We recognize 
that some adjustments may need to be made to the rule (see the section on bromide 
discharges below), but believe EPA can and should make these changes promptly to 
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address concerns raised in the briefing before the United States Court of Appeals 
for the Fifth Circuit 1 and protect sources of drinking water. EPA should set a 
specific deadline that is as soon as possible to make these revisions, and should not 
delay either the litigation or compliance dates further than is necessary to 
accomplish these tasks. 

The importance of addressing bromide discharges impacting downstream 
water utilities immediately 

A WWA and NA WC are petitioners to the ongoing litigation on this rule and opposed 
the abeyance of the litigation (Appendix A) because of the urgency of addressing 
discharges of bromide into sources of drinking water. These concerns continue, as 
bromide discharges into source waters increase brominated disinfection byproducts, 
posing a substantial treatment challenge to utilities and health concerns to the 
public. Additional delays in addressing this issue will only increase the harms 
described in more detail in the attached documents. 

We recommend that as a part of any ongoing review of the rule, that EPA consider 
and subsequently implement a requirement for NPDES permit writers to include 
controls for bromide discharges instead of merely recommending controls as in the 
current rule. The information submitted by A WWA in 2013 for the original 
rulemaking (Appendix B) as well as the opening brief in the ongoing litigation 
(Appendix C) describe the importance of this issue and the need for EPA to address 
it. A key research study further describing these issues was published in Journal
AWWA after the 2013 comment deadline (McTigue et al2014) and is also attached 
(Appendix D). In addition to these materials, an additional research study is 
currently undergoing peer review. A partial summary of this ongoing modeling work 
to estimate bromide loading from coal-fired power plants is attached in a technical 
memorandum (Appendix E). This additional information further supports AWWA's 
contention that EPA needs to address this important public health issue by 
establishing mandatory controls rather than voluntary controls. 

We stress the need for EPA to complete any review expeditiously, minimizing delay 
to the rule, and to complete the following activities: 

1. Fully assess the costs to downstream water utilities of bromide discharges 
from power plants and include those costs as a consideration of any revisions 
of the rule. The current analysis does not accurately address these costs of 
inaction on bromide controls. 

2. Utilize a transparent and open process to identify options to control bromide 
discharges and incorporate that information into any revised rule. 

1 Southwestern Electric Power Co., et al. v. EPA, No. 15-60821. AWWA and NAWC are petitioners in this case. All 
references in these comments to litigation and legal proceedings refer to this case unless otherwise noted. 
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3. Act to reduce or eliminate these costs and the associated public health 
concerns to downstream water utili ties by limiting bromide discharges at the 
source. 

Length of delay of compliance period 

A WWA recommends that EPA should avoid or at least limit the delay of the 
compliance period to the shortest possible time necessary to add provisions for the 
control of bromide endangering drinking water sources. Absent a stated intention 
to address this concern, we recommend that EPA not delay the rule or the 
associated litigation further, so that this vital issue can instead be resolved through 
the courts. Given the fact that EPA has already been working on this rule for many 
years, we believe this process can be completed quickly. 

In addition to this primary concern of bromide discharges, other aspects of this rule 
also help to protect sources of drinking water, and therefore delays towards 
implementing the rule unrelated to addressing bromide discharges should also be 
minimized to the greatest extent possible. 

EPA's attention to these important issues is essential and greatly appreciated. We 
appreciate the opportunity to comment on this important proposed rule. Please feel 
free to contact Adam Carpenter at AWWA (202-628-8303, acarpenter@awwa.org) if 
you have any questions regarding this comment. 

Respectfully, 

G. Tracy Mehan, III 
Executive Director of Government Affairs 
American Water Works Association 

Michael Deane 
Executive Director 
National Association of Water Companies 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00003446-00003 



July 6, 2017 
Page 4 

cc: Peter Grevatt - USEP A OGWDW 
Andrew Sawyers- USEPA OWM 
Ronald Jordan- USEPA OST 

AboutAWWA: 
A WWA is an international, nonprofit, scientific and educational society dedicated to 
providing total water solutions assuring the effective management of water. 
Founding 1881, the Association is the largest organization of water supply 
professionals in the world. Our membership includes nearly 4,000 utilities that 
supply roughly 80 percent of the nation's drinking water and treat almost half of 
the nation's wastewater. Our over 50,000 total memberships represent the full 
spectrum of the water community: public water and wastewater systems, 
environmental advocates, scientists, academicians, and others who hold a genuine 
interest in water, our most important resource. AWWA unites the diverse water 
community to advance public health, safety, the economy, and the environment. 

About NAWC: 

Appendices: 

A- AWWA INA WC opposition of the motion to hold all proceedings in 
abeyance in Southwestern Electric Power Co., et al. v. EPA, No. 15-
60821. 

B- September 20, 2013 AWWA comments on the Effluent Limitations 
Guidelines and Standards for the Steam Electric Power Generating 
Point Source Category (Docket ID No. EPA-HQ-OW-2009-0819. 

C- AWWA I NAWC opening brief filed December 5, 2016 in Southwestern 
Electric Power Co., et al. v. EPA, No. 15-60821. 
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D- McTigue, N.E., D.A. Cornwell, K. Graf, and R. Brown. November 2015. 
Occurrence and consequences of increased bromide in drinking water 
sources. Journal of the American Water Works Association 106:11 E492-
E508. http://dx.doi.org/10.5942/jawwa.2015.106.0141. 

E- June 10, 2016 technical memo titled "Data Collection and Estimation of 
Bromide Loading from Coal-fired Power Plants". 
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Appendix A 
AWWA I NAWC opposition of the motion to hold all proceeding in abeyance 

(Southwestern Electric Power Co., et al. v. EPA, No. 15-60821). 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE FIFTH CIRCUIT 

No. 15-60821 

SOUTHWESTERN ELECTRIC POWER COMPANY, et al., 

Petitioners, 

v. 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY, et al., 

Respondents. 

OPPOSITION OF PETITIONERS AMERICAN WATER WORKS 
ASSOCIATION AND NATIONAL ASSOCIATION OF WATER 

COMPANIES TO RESPONDENT'S MOTION TO HOLD 
ALL PROCEEDINGS IN ABEYANCE 

Petitioners American WaterWorks Association ("A WW A") and the 

National Association of Water Companies ("NAWC") oppose the motion by 

Respondents to hold all proceedings in abeyance for 120 days. In response to 

EPA's motion, A WWA and NA WC state as follows: 

1. As explained in A WWA and NA WC's opening brief, statutory and 

regulatory requirements established since the passage of the Clean Air Act in 1990, 

have resulted in electric utilities installing air pollution control technologies such 

as flue gas desulphurization (FGD) that increase discharges of bromide into 

1 
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drinking water source water. Opening Brief at 4-9. In the course of this 

rulemaking, EPA recognized that bromide in source water led to the formation of 

carcinogenic disinfection by-products in drinking water supplies, creating adverse 

effects on public health. (80 Fed. Reg. 67,886). 

2. In the final rule challenged in this case, EPA is acting under its authority 

in the Clean Water Act, 42 U.S.C. § 1311, et. seq., to address the increased 

discharges to surface water in the last two decades from new pollution control 

technologies required by the Clean Air Act and the implementing regulations. 

3. EPA's request to reconsider this rule will not change the fact that 

pollution control technologies have already been installed at facilities and have 

been operating for some time and that the result is an increase the amount of 

bromide in drinking water sources. These pollution control technologies continue 

to be installed at steam electric power plants. 

4. Neither the petition by the Utility Water Action Group nor the letter 

from EPA Administrator E. Scott Pruitt address this issue. 

5. EPA argues in its motion that in response to a change in administrations 

governing our country, it is entitled to reconsider its "interpretations of statutes" 

and conduct "a reevaluation ... of policy" and suggests that it would promote 

judicial economy to hold the entire rule in abeyance since EPA's reconsideration 
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of the rule might "obviate the need for judicial resolution of some or all of the 

issues raised in the parties' briefs." EPA motion, p. 4-5. 

6. Providing safe drinking water to the public is not a policy issue and 

when a serious threat to the public's drinking water supply is identified, it is EPA's 

duty to protect the public health regardless of its interpretation of statutes, 

regardless of what administration is in power. Protection of public health also 

outweighs any arguments about what might be the most effective way to judicially 

resolve a challenge to a rulemaking. 

7. EPA has had since December 5, 2016 when AWWA and NAWC filed 

their opening brief to prepare its explanation to why it did not take more forceful 

action to protect the nation's drinking water supply after it recognized a serious 

threat. EPA's decision-making was arbitrary and capricious and no policy change 

by a new administration can change that. 

8. Halting judicial review of final regulations at this advanced stage of the 

case based on the argument that the agency would like time to reconsider its 

validly promulgated rulemaking would only disrupt and impede the orderly 

administration of law. 

9. A WWA and NA WC seek an expeditious resolution of the issues they 

raised in this case and, therefore, oppose the request for another 120 days, after 

which EPA is only committing to file a motion to govern further proceedings. 
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EPA should be ordered to file its brief in accordance with the schedule agreed to 

by the parties and approved by the Court on September 28, 2016. 1 

Dated: April 19, 20 1 7 

Respectfully submitted, 

Is/ John A. Sheehan 
John A. Sheehan 
Michael Best & Friedrich 
601 Pennsylvania Ave, N.W. 
Suite 700 South 
Washington, D.C. 20004 
Ph: 202-844-3808 

1 EPA's brief was first set to be due on AprilS, 2017. That date was extended until May 4, 
2017 at the request of EPA due to a change in counsel responsible for the case. 
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CERTIFICATE OF SERVICE 

I hereby certify that on the 19th day of April, 201 7, I electronically file the 

foregoing Opposition of Petitioners American Water Works Association and 

National Association of Water Companies to Respondent's Motion to Hold All 

Proceedings in Abeyance using the CM/ECF system which will send notifications 

of this filing to the attorneys of record. 

April 19, 2017 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) 

Respectfully submitted, 

Is/ John A. Sheehan 
John A. Sheehan 
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Appendix B 
September 20, 2013 AWWA comments on Effluent Limitations Guidelines and 

Standards for the Steam Electric Power Generating Point Source Category (Docket 

ID No. EPA-HQ-OW-2009-0819). 
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September 20, 2013 

Water Docket 
U.S. Environmental Protection Agency 
Mail Code: 4203M 
1200 Pennsylvania Ave., N.W. 
Washington, DC 20460 

RE: Effluent Limitations Guidelines and Standards for the Steam Electric 
Power Generating Point Source Category (Docket ID No. EPA-HQ-OW-
2009-0819) 

Dear Sir or Madam, 

The American Water Works Association (A WWA) appreciates the opportunity to 
comment on the U.S. Environmental Protection Agency's (USEPA's) proposed 
Effluent Limitations Guidelines and Standards for the Steam Electric Power 
Generating Point Source Category. 

The effluent guideline for steam electric power plants was last revised in 1982, 
more than 20 years ago. In the intervening years, available pollution control 
technologies have improved substantially. Equally importantly, steam electric 
power plants, particularly coal power plants, are responding to Clean Air Act 
mercury controls. There is clear evidence from community drinking water systems 
in North Carolina, South Carolina, and Pennsylvania that steam electric power 
plant wastewater discharges are elevating bromide levels in surface waters. The 
level of bromide resulting from some power plants is sufficient to result in dramatic 
increases in regulated brominated disinfection byproducts in downstream water 
supplies. 

USEP A has a responsibility in crafting pollution control regulations to ensure that 
it does not create unacceptable risks. In finalizing the proposed effluent guideline, 
the Agency has a responsibility to craft standards that: 
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Water Docket 
Docket ID No. EPA-HQ-OW-2009-0819 
September 20, 2013 
Page 2 

1. Guide steam electric power plants to use air pollution control 
technologies that do not produce wastewater high in bromide. 

2. Ensure that power plants located upstream of drinking water supplies, 
employ wastewater treatment sufficient to protect downstream water 
systems from regulated contaminants, bromide, and other factors that 
exacerbate drinking water treatment challenges and create potential 
non-compliance with drinking water regulations. 

3. Instruct NPDES permit writers to adequately consider downstream 
drinking water supplies in establishing permit requirements for power 
plant discharges. 

4. Require monitoring of power plant effluent contaminant levels including 
bromide levels at sufficient frequency relative to plant operations to 
inform measures to limit adverse consequences for downstream drinking 
water treatment plants. 

Please find attached a technical memorandum prepared by Environmental 
Engineering and Technology for A WWA. The memorandum provides supporting 
information on the issue of bromide release in power plant effluent impacting 
downstream drinking water systems. If you have any questions regarding the 
attached comments, please contact Steve Via at (202) 326-6130. 

Best regards, 

Thomas W. Curtis 
Deputy Executive Director 

cc: Betsy Sutherland 
Peter Grevatt 
Wynne Miller 
Jan Matuszko 
J ezebele Alicea-Virella 
James Covington 

Attachments: 1(14 pages) 
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About the American Water Works Association 

The American Water Works Association (AWWA) is an international, nonprofit, scientific 
and educational society dedicated to the improvement of drinking water quality and supply. 
Founded in 1881, the Association is the largest organization of water supply professionals in 
the world. Our 50, 000-plus members represent the full spectrum of the drinking water 
community: treatment plant operators and managers, environmental advocates, scientists, 
academicians, and others who hold a genuine interest in water supply and public health. 
Our membership includes more than 4, 000 utilities that supply roughly 80 percent of the 
nation's drinking water. Protecting public health is an essential goal of the drinking water 
profession and the mission of each public water system. 
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Attachment 1. 
Impact of Bromide Discharges into Drinking Water Sources from Coal-Fired 

Power Plants, Environmental Engineering and Technology, Inc., 
September 20, 2013. 
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September 18, 2013 

EE&T Project No. 5327-02 

Subject: Impact of Bromide Discharges into Drinking Water Sources from Coal-Fired 
Power Plants 

BACKGROUND 

In December 2011, the US Environmental Protection Agency (USEP A) approved new 

strict discharge limits targeting oil- and coal-fired electrical power generating facilities. These 

requirements are scheduled to take effect in 20 15, though MATS has been revised and 

"reconsidered", and the comment period has been extended, a number of times since first 

published (USEP A 2012 USEP A approved in December 2011 but not published in Federal 

Register until February 2012). MATS will target reductions in emissions of metals (mercury, 

arsenic, chromium, nickel), acid gases (hydrochloric and hydrofluoric), particulate matter, sulfur 

dioxide (S02), and nitrous oxides (NOx). Figure 1 shows a USEP A prepared map of the US 

facilities with coal, oil, or both coal and oil units at the power plant (USEP A 2011 ). It is 

estimated that 1,100 coal-fired units and 300 oil-fired units at 600 power plants will be impacted 

by the MATS requirements (USEP A 2011 ). In the remainder of this memorandum, the term 

"coal-fired" power plants will be used, but this will be interpreted to mean coal or oil-fired units 

at electrical power generating facilities with these units. 

This memorandum deals with how these new requirements to control emissions from 

coal-fired power plants may lead to discharges of more bromide into drinking water sources, and 

how these bromide discharges will impact the production of compounds harmful to public health 

and the ability of public water systems to meet federal and state drinking water treatment 

requirements. The discussion below will first discuss how some of the new MATS requirements 

may lead to more bromide discharges into drinking water sources, how this will impact drinking 

water treatment operations and resulting quality of drinking water delivered to customers, and 

some case studies illustrating impact of bromide discharges from coal-fired power plants on 

downstream drinking water systems. 
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Figure 1. Location of US Oil- and Coal-fired Power Plants (USEPA 2011) 

IMPACT OF BROMIDE ON DRINKING WATER TREATMENT 

Most coal-fired power plants do not currently use either wet or dry scrubbers. The new 

MATS S02 requirements probably will result in installation of more wet or dry scrubbers. 

Economic analysis will dictate which is selected, but wet scrubber technology is generally 

favored when coal with higher sulfur content is used, like in much of Eastern US. 

Mercury is present in flue gas in varying percentages, depending on the origin of coal, in 

three basic forms (Kellie et al, 2005): particulate-bound mercury, elemental (Hg0
), and oxidized 

mercury in gas form (Hg2+). The particulate-bound mercury can be easily removed by 

electrostatic precipitators (ESP) or fabric filters (Bustard et al, 2003). The oxidized mercury has 

a tendency to stick to particulate matter and is water soluble (Blythe et al, 2002). Consequently, 

it can be captured by the ESP, fabric filters, or wet/dry scrubbers. However, Hg0 is highly 

volatile and insoluble in water and is thus not readily removed by typical air pollution control 
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devices. Addition of bromide-containing salts (usually calcium bromide) to the coal combustion 

unit can convert the mercury into the more water soluble Hg2
+ form. This soluble mercury is 

better removed by the wet scrubbers used to clean flue gasses. However, while the mercury in 

the wastewater can be removed prior to discharge into a receiving stream, the added bromide is 

not well removed and typically ends up being discharged. Some data regarding the fate of 

bromide in Dutch power plants equipped with selective catalytic reduction (SCR), ESP, and wet 

scrubbers suggests that 82% of the total bromide added is discharged (Meij, 1999). 

In 14 full scale coal-fired power plant tests using calcium bromide (CaBr2) to oxidize 

elemental mercury, greater than 90% of the mercury was oxidized with the addition of 25 to 300 

ppm bromide by weight of coal (Chang et al., 2008). This range is wide due to the coal's natural 

abundance of chlorine and bromine giving the coal varied natural performance for oxidizing 

mercury. A 1 MW power plant operated 24 hours a day, 365 days a year would produce 

8,760,000 KWh/year. According to the US Energy Information Administration it takes 1.07 lbs 

of coal to produce 1 kWh. This means that for each MW of electrical power plant capacity, a 

coal-fired power plant would require 9,373,200 lbs coal/year or 25,680 lbs coal/day. With the 

range of 25 to 300 ppm for bromide noted in Chang et al. (2008), the amount of bromide added 

to the system each day per MW of power is estimated as follows: 

D ,300 
2 5' 6 8 0 ____;_.._;,..._y....;......_ Q6k'1 0 ~ 

If 0.51 to 6.2 lb/day of bromide are added for a 1 MW power plant, and 82% of the 

bromide is discharged as scrubber wastewater, theoretically 0.42 to 5.1 lbs/day of bromide can 

be discharged into receiving streams from a 1 MW plant. 

In 2006 about 100 gigawatts (GW) of coal-fired power plant capacity in the United States 

was equipped with flue gas desulfurization (FGD) technology, 90 GW of which are wet 

scrubbers (Miller et al, 2006). Figure 2 is from a National Energy Technology Laboratory report, 

projecting the flue gas desulfurization capacity to increase to 231 GW by year 2020. If 90 

percent of the FGD processes installed continue to be wet scrubbers, then 208 GW of the 
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electrical power generating capacity in 2020 will employ wet scrubbers. Although the choice 

between a wet of dry scrubber is site specific, in general the plants using high sulfur coal as often 

found in eastern states will prefer a wet scrubber over a dry .One vendor promoting the use of 

bromide injection for mercury control claims a combined total of 8,000 MW of US utility coal

fired boilers use their technology (Mcilvaine Company 20 12). 

Figure 2. Projected increase in U.S. Coal-Fired Wet FGD Capacity 

Currently, there are no bromide discharge standards. However, the new MATS 

requirements may increase bromide discharges from coal-fired power plants in a couple of ways. 

First, as noted above, a large number of coal-fired power plants are going to be adding wet 

scrubbers in response to remove S02 removal requirements of MATS. Even if the coal source 

used has a low bromide content, the increased use of wet scrubbers to remove S02 as a 

consequence of the MATS requirements will result in more bromide releases, even in situations 

where bromide is not added to improve mercury removal. If the coal source is high in bromide, 

these wet scrubber discharges will include even greater amounts of bromide. Furthermore, the 

increased need to remove mercury in coal-fired power plants may cause bromide to added, 

unless the coal already naturally has a high bromide content, and in either case the amount of 

bromide released to receiving waters will be greater than before the wet scrubber was added. 

Figure 3 was prepared by US EPA (20 11) and illustrates the projected improvement in mercury 

releases in different US States as a consequence of the MATS mercury requirements. However, a 

large portion of these improve mercury releases are expected to be due to increased use of 
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bromide. Consequently, the increased risk of bromide discharges from coal-fired power plants 

into public drinking water sources may, in turn, increase difficulty of drinking water suppliers to 

meet regulatory requirements and may increase the production of more brominated DBPs with 

greater health risks than analogous chlorinated DBPs to drinking water consumers (see 

discussion in next section). 

Figure 3. Projected State-by-State mercury (Hg) emissions from US Coal-Fired Power 
Plants with and without improvements in response to MATS requirements 
(USEPA 2011) 

IMPACT OF BROMIDE ON DRINKING WATER TREATMENT 

Disinfection of drinking water with free chlorine has made a significant contribution to 

the reduction in waterborne disease. In addition to disinfection, chlorine has been used to provide 

a wide variety of other benefits to drinking water treatment (for example, improved particle 

destabilization and agglomeration, oxidation of insoluble reduced substances (like 1ron, 

manganese, or arsenic), destruction of undesirable taste and odor causing compounds, etc.). 

However, in spite of these positive benefits, it has also been shown that chlorinated 

drinking water can induce cancer, affect reproductive and developmental processes, and have 

other adverse health effects after prolonged (i.e., lifetime) exposures (A WW A 2004, USEP A 
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2006). These adverse health effects have mostly been attributed to disinfection by-products 

("DBPs"), the term used to collectively describe the suite of products resulting from reactions of 

free chlorine and other oxidants with natural organic matter (NOM) and other substances in the 

water. In particular, the DBPs most commonly associated with these observed adverse health 

effects have been halogen substituted organics, typically DBPs containing chlorine or bromine. 

At present, while there are a large variety of complicated halogen substituted DBP compounds 

believed to result from chlorination of drinking water, the only currently regulated DBPs are 

TTHM (the sum of chloroform, bromodichloromethane, dibromochloromethane, and 

bromoform) and HAAS (mono-, di-, and tri-chloro acetic acid and mono- and di-bromo acetic 

acid). 

Chlorine added to drinking water reacts quickly with reduced substances (e.g., reduced 

iron), as noted above, plus it also reacts quickly with ammonia, organic compounds containing 

nitrogen, and the bromide ion (Br -). Any chlorine not consumed by these reactions can produce 

disinfection, but can also produce DBPs if enough DBP precursor material is present and if 

unreacted free chlorine residual remains in water for a long enough time for the DBP formation 

reactions to occur. 

Most chlorine in drinking water is consumed in oxidation reactions, including oxidation 

of organics (Jolley 1975). However, some added chlorine substitutes into organic compounds to 

produce a chlorine substituted DBP, and some of the added chlorine can transfer its 

oxidative/disinfecting power to another compound. In the latter case, chlorine can: a) react with 

ammonia to produce chloramines (typically monochloramine or NH2Cl), b) react with nitrogen 

containing organics to produce organic chloramines, and c) oxidize bromide to bromine. When 

free chlorine reacts with bromide to produce free bromine in water, the bromine reacts 

analogously to free chlorine in: i) oxidation of any reduced metals still present, ii) disinfection, 

iii) reaction with ammonia to produce bromamines1 (typically dibromamine), and iv) formation 

of bromine substituted DBPs ifDBP precursor material is present. 

Chloramines can also react with bromide to produce bromamines 
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Therefore, in water chlorine can react directly with organic DBP precursors, but can also 

react first with bromide, then the resulting bromine can react with organic DBP precursors to 

produce brominated organic DBPs2
. This is important for a number of reasons: 

1. Greater health risks attributed to brominated DBPs than chlorinated DBPs = Risks 

from cancer and other adverse human health effects are generally thought to be 

greater for bromine substituted DBPs than with analogous DBPs containing chlorine 

instead of bromine (Cantor et al. 2010). For example, the concentration of species that 

gives one in a million (1/1,000,000) lifetime cancer risk for dibromochloromethane 

(ChBr2Cl) is 0.6 J..tg/L on a mass basis. For chloroform (CHCh) it is 6 J..tg/L. 

Therefore, on a mass basis it appears that CHBr2Cl has 10 times greater lifetime 

cancer risk than CHCh. However, when you take into account the different in 

molecular weight (119.4 J..tg/J..tmol for CHCh and 208.3 J..tg/J..tmol for CHBr2Cl), the 

difference on a molar basis is even higher ( ~ 17.4 times greater). 

2. Regulatory limits for drinking water compliance are mass based not molar based= 

Drinking water facilities are currently faced with two regulatory limits for halogen 

substituted DBPs: TTHM (sum of four compounds listed above) :::; 0.080 mg/L and 

HAAS (sum of five compounds listed above) :::;0.060 mg/L. Consequently, the 

regulatory limit is simply based on taking the mass concentration of each compound, 

without correcting for molar weight, and adding each numerical value for the four or 

five compounds involved. Therefore, a water system with no bromide in background 

source water will be in compliance with TTHM limit if they have 60 J..tg/L of 

chloroform and no detectable brominated THMs. In this case, about 0.5 J..tmol/L of 

TTHMs were produced. However, if nothing else changes but enough bromide is 

added to produce bromodichloromethane instead of chloroform, then 0.5 J..tmol/L of 

TTHM will produce ~82 f.lg/L which could create compliance difficulties3
. Therefore, 

a water system currently in compliance with federal and state requirements may no 

Furthermore, although free chlorine cannot react with bromine in drinking water to produce bromate, a 
stronger oxidant like ozone can reach with bromide in drinking water to produce bromate, which is a regulated 
inorganic DBP in drinking water. 
3 Compliance is based on annual average at each compliance location in a water system, as required in Stage 
2 DBPR. Therefore, a single TTHM value above 0.080 mg/L (80 Jlg/L) will not mean the water system is out of 
compliance, as long as the average TTHM for four samples at this location during a one year period is ::::;0.080 mg/L. 
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longer be in compliance if bromide is added to the drinking water source in amounts 

sufficient to increase the amount ofbrominated DBPs produced. 

3. Increased formation of brominated DBPs due to greater reactivity of bromide = The 

above note suggests that the presence of bromide during chlorination can increase the 

numerical value of the regulatory compliance value even if the same amount of 

organic precursor material is present and even if the same molar concentration of 

DBP is produced. However, since free bromine in drinking water reacts more quickly 

than free chlorine, more DBPs (on a molar basis) will be produced (the increased 

reactivity of bromine will mean more oxidation of organics by bromine, as well as 

bromine substitution reactions). 

Therefore, releases of bromide into drinking water sources can potentially impact public 

health for consumers of treated drinking water, and can substantially complicate treatment at 

drinking water facilities in order to meet regulatory requirements. Water systems have typically 

already completed their studies to evaluate source water quality in order to develop DBP control 

strategies. New bromide releases from coal-fired power plants have not been evaluated by water 

plants beforehand. If these bromide releases occur, the drinking water systems may not detect the 

changing conditions until they start noting elevated DBP levels, particularly brominated species, 

in compliance monitoring locations. Then all water systems in the watershed will have to do an 

immediate re-evaluation of treatment to meet the regulatory limits under the new conditions. 

Unfortunately, there is little the water systems can do once the bromide gets into the source 

water. They could try drastically increasing removal of organic DBP precursors, but that will not 

be easy or affordable. Removing the bromide once it is in the water will be even more 

problematic. The best solution would be to find a way to keep the bromide from getting into the 

drinking water sources, either by: a) not using bromide to remove mercury at coal-fired power 

plants, b) using coal with lower mercury content, or c) trying to remove bromide from 

wastewater streams prior to discharge (this will not be easy either, but will at least be easier to do 

in a concentrated stream than in a more dilute stream at the water plant). 
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CASE STUDIES 

While many US water systems do not have source water bromide levels as high as some 

overseas locations, there has become a new concern associated with bromide discharges into 

potable water sources. There is some information available in the literature where drinking water 

facilities have detected an increase in brominated DBPs and they have traced bromide discharges 

from coal-fired power plants as potential sources (States et al. 2013 and Hopkins 2013). These 

references also cite other potential bromide sources, including hydrofracking, treated wastewater 

effluents, and industrial discharges. 

Figure 1 indicated the USEPA identified coal- and oil-fired electrical generating facilities 

in the US. Except for a large number of generating facilities in TX, most of the power plants 

indentified are east of the Mississippi River, especially in TN, GA, AL, SC, NC, VA, eastern 

OH, western PA, and several locations along the Ohio River (IL, IN, OH, KY, and WV). 

Locations with fossil fuel powered electrical generating facilities in US generally use coal, 

though oil-fired facilities can be found at some locations along either Atlantic or Pacific coasts 

(CA, NY, NJ, MA, CT, FL) and in some important oil producing areas (TX, OK, LA). 

Figure 4 includes locations of three power plants, rivers, streams, and a drinking water 

treatment facility using surface water located upstream of Charleston SC. This situation is an 

example of a water system directly impacted by bromide discharges from a power plant. As 

shown in Figure 4, the City of Charleston surface water treatment plant, called Hanahan Water 

Treatment Plant, uses the Cooper River as their water source and their intake is downstream from 

three coal fired power plants. The power plant that is furthest upstream has a capacity of 2,390 

MW and is located at the north shore of Lake Moultrie. The next power plant south of this power 

plant has a capacity of 346 MW and is located on the south shore of Lake Moultrie. The power 

plant closest to Charleston's intake has a capacity of 633 MW and installed a wet scrubber in 

2009. The power plant's website indicates that the new wet scrubber eliminates 60-90% of the 

former mercury emissions. 
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Figure 4. Three coal-fired power plants in South Carolina and a downstream surface water 
treatment plant for drinking water 

As shown in Figure 4, there are some upstream monitoring locations in the watershed 

which have been routinely monitored for bromide. Twelve different monitoring stations are 

located in this watershed, owned and sampled by a South Carolina state agency. Monitoring 

during January 2002 thru July 2006 revealed that bromide levels were typically <0.2 mg/L, 

occasionally were rarely above 0.6 mg/L, but there were a few instances in 2002 where results 

were as high as 1. 9 mg/L on two occasions. 
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Figure 5 shows bromide levels at the finished water tap (blue line) and in the source 

water reservoir (red line) from 8/1/2008 to 9/13/2013. For the most part the bromide level from 

August 2008 to August 2010 stays around 0.1 mg/L and only exceeded 0.15 mg/L on a couple of 

days during this period. After August 2010 the bromide concentrations rise and peak around 0.35 

mg/L in December 2010. Another rise occurred in October 2011, this time with peaks at 0.45 and 

0.55 mg/L in March and June 2012, respectively. The increased bromide in the plant's source 

water appears to occur shortly after the wet scrubber installation at the power plant in 2009. 

Figure 6 shows concentrations (~g/L) of three specific DBPs, bromoform (blue), 

bromodichloromethane (red), and bromochloroacetic acid (green) analyzed from the WTPs 

finished water tap from 8/1/2008 to 9/13/2013 (note DBP formation would be even greater at in 

distribution system due to longer reaction time for DBP formation). The constituent impacted 

most during this period was bromoform. From August 2008 to June 2010 bromoform had a 

concentration around 1 ~g/L but clearly increases by a factor of 10 to 20, reaching levels of 17 to 

25 ~g/L Bromodichloromethane had peaks at 13 and 15 ~g/L in June 2009 and August 2009. 

After that, the concentrations stayed below 5 ~g/L until early 2013 when concentrations began to 

increase again to 10 ~g/L. Bromochloroacetic acid concentrations remained consistently below 

10 ~g/L except for one spike at 40 ~g/L on March 2013. Many other water treatment plants in 

South Carolina made similar observations, however they declined to provide these data. 

The water system evaluated whether drought/climate change could have caused the 

increased bromide levels but drought was ruled out as a direct or indirect contributor to the 

observed bromide and DBP results. 
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Figure 4. Bromide levels from the WTP's lab tap (blue) and their reservoir (red) from 
8/1/2008 to 9/13/2013 at Hanahan Water Treatment Plant 

Figure 5. Bromoform (blue), Bromodichloromethane (red), Bromochloroacetic Acid 
(green) concentrations (f.lg/L) from 8/1/2,008 to 9/13/2013 at Hanahan Water 
Treatment Plant 
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SUMMARY 

New requirements for increased S02 removal at coal-fired power plants should increase 

releases of bromide discharges drinking water sources. Because of the mercury content of some 

coal sources used at US coal-fired power plants, and new requirements to improve mercury 

removal, coal-fired power plants may increase the use of bromide to oxidize and remove 

mercury in wet scrubber processes. However, adding the bromide to increase mercury removal 

will further increase bromide releases in wastewater discharges from these facilities. This can 

have substantial impacts on the amount and type of DBPs produced during drinking water 

treatment at downstream facilities, particularly the increased production of brominated DBPs. 

These brominated DBPs have potential for greater health effects for drinking water consumers 

and may cause drinking water facilities currently in compliance with DBP requirements to be out 

of compliance if a greater proportion of the DBPs present are brominated. 

Removing the bromide at the drinking water plant is not economically sound. Water 

systems are left without options to reduce DBPs and comply with USEP A drinking water 

regulations, absent installing combinations of drinking water treatment unit operations (e.g., 

reverse osmosis (RO), granular activated carbon in combination with split-stream RO, etc.). 

Installing such advanced treatment will dramatically increase treatment costs and water rates in 

the communities served, as well as potentially creating other unintended consequences (e.g., 

disposal of membrane residuals, disposal or regeneration of spent carbon, disposal of anionic 

exchange regeneration brine wastes, etc.). Removing bromide at the discharge source is less 

expensive and more proactive than to remove diluted bromide at multiple downstream water 

treatment facilities. It is also more equitable for the discharger to remove the bromide rather than 

forcing downstream water users to have to address this precursor to cancer causing contaminants. 
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JURISDICTIONALSTATEMENT 

PetitionerstheAmerican WaterW orksAssociation("A WW A")andtheNational 

AssociationofWaterCompanies("NA WC")seekreviewofcertainprovisionsofthe 

UnitedStatesEnvironmentalProtectionAgency' s("EP A's" orthe"Agency' s")final 

rulepromulgatingEffluentLimitationGuidelinesandStandardsfortheSteamElectric 

P owerGeneratingP ointSourceCate gory( the "F inalRul e")onN ovember3 ,2 0 15 ,at8 0 

F ed.Reg.67 ,83 8. ThisCourthasjurisdictionundersection509(b )( 1 )(E)oftheClean 

Water Act, w hichprovi desthatrevi ewo fEP A' sacti onsinapprovingorpromulgating 

anyeffluentlimitationorotherlimitationunder33U.S.C.§§ 1311,1312,1316,1345 

maybehadbyanyinterestedpersonintheCircuitCourtofAppealsoftheUnitedStates 

fortheF ederalJudicialDistrictinwhichthepersonresidesortransactsbusinessthatis 

directlyaffectedbysuchaction. 33U.S.C.§1369(b)(1)(E). AConsolidationOrderwas 

issuedbytheUnitedStatesJudicialPanelonMultidistrictLitigationonDecember8, 

2 0 15 ,andrandoml ysel ectedthe U ni tedS tatesCourto fAppealfortheF ifth Circui tin 

whichtoconsolidateseveralpetitionsforreviewofthisFinalRule. 

INTRODUCTION 

CongresspassedtheCleanAirActandtheAmendmentsof1990tosignificantly 

reduceairpollutantemissionsfromanumberofthelargestsourcesofpollutants. Oneof 

thelargestsourcesofairpollutantemissionsaresteamelectricpowerplants. TheAct 

anditsamendmentshavebeensuccessfulingreatlyreducingtheaggregateamountof 

1 
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airemissionsofmanypollutantsasthoseplantshavebeenrequiredbytheActtoinstall 

newairpollutioncontroltechnologiestoreduceharmfulairemissions. Aconsequence 

ofthisreductioninairemissions,however,hasbeenthetransferofthesepollutantsto 

wastewaterwhichposesasignificantpublichealthconcemwhenthewastewateris 

dischargedtosurfacewaters. 

RealizingtheimpactoftheCleanAirActamendmentsonsurfacewaters,EP A 

recognizedtheneedtoupdatetheeffluentlimitationsguidelines(''ELGs'')forthesteam 

electricpowergeneratingindustry ,enactedundertheClean WaterActandlastrevised 

in 19 82, toaddressthechangestowastewaterdischargescausedbythenewairpo 11 uti on 

controltechnology. Thefinalruleatissueinthecase,"theEffluentLimitations 

GuidelinesandStandardsfortheSteamElectricPowerGeneratingPointSource 

Category ,"80F ed.Reg.67 ,838(N ovember3 ,20 15),isEP A' sefforttoaddressand 

reducetheincreaseddischargesofpollutantstosurfacewaters. 

Whilethefinalruleimposesnewlimitsonanumberoftoxicmetalsandother 

harmfulpollutantsdischargedfromplants,EP Aalsorecognizedthatoneeffectofthe 

increasedsurfacewaterdischargeswasincreasedlevelsofbromideinriversusedas 

drinkingwateraftemewairpollutioncontroltechnologywasinstalledatupstream 

steamelectricpowerplants. EP Aalsorecognizedandacknowledgedthatwithbromide 

presentindrinkingwatersourcewaters,carcinogenicsubstancesbeganformingthat 

2 
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createdbothapublichealthriskandalsoledtodrinkingwaterutilitiesexperiencing 

violationsofSafeDrinking Water ActMaximumContaminantLevels. 

Whiletheincreasedlevelsofbromideinsurfacewatersmaynothavebeen 

EPA' sprimaryf ocusinthisrul emakingandw hil esomeo fthesci enceonthisissuemay 

havebeenonlyrecentlydeveloped,itwasarbitraryandcapriciousforEP Anotto 

addresstheproblemeitherbyrequiringthesteamelectricindustrytomeetdischarge 

limitsconsistentwithtechnologiesthatexistandareeffectiveatremovingbromidefrom 

thewastewaterdischargesatsteamelectricpowerplantsorbyconsideringotherbinding 

alternatives. Instead,EP Asuggesteda"voluntaryincentivesprogram"thatsteam 

electricpowerplantscouldchosetoparticipateinand''recommended''thatpermitting 

authorities"collaborate"withdrinkingwaterutilitiesinefforttoaddresstheproblem. 

EPA' sf ail uretorequire binding, enforceab 1 econtro lstoaddressthisknown 

publichealthdangerwasarbitraryandtherulemakingshouldberemandedwithout 

vacaturtotheagencytofullyconsidermoreprotectivecontrolsofbromidedischarges. 

STATEMENTOFTHEISSUES 

WhetherEP Aactedarbitrarilybynotrequiringmorestringentcontrolsonsteam 

electricpowerplantdischargesofbromidetosurfacewaterswhen,asEP Afully 

recognized,thedischargescreateaknowncancerriskandaseriouspublichealth 

concem,createexceedancesofexistingtheSafeDrinkingWaterActmaximum 

contaminantlevelsatdownstreamdrinkingwatersystems,andwhenademonstrated 
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technologybasisexistsforcontrollingbromideinthewastestreamfromsteamelectric 

powerplantsbutwasnotselectedbytheagency. 

STATEMENTOFTHECASE 

A. TheThreattoPublicHealthandWaterQualityfromBromideDischarges 

1. RecentChangesRequiredbyCleanAirActProgramshaveLedto 
IncreasedBromideDischargestoSurface Waters 

Whiletheelectricpowerindustryhasmadegreatstridesinrecentyearsin 

reducingairpollutantemissionsunderCleanAirActprograms,manyofthepollutants 

reducedfromcoalandoilfiredpowerplantsaretransferredtothewastewaterasthe 

powerplantsemploytechnologiestoreduceairpollution. 80F ed.Reg. 6 7, 840. Recent 

studieshaveshownthatsteamelectricpowerplantsthathaveinstalledaparticular 

technology-fluegasdesulphurization(FGD)technology-tocontrolairemissionshave 

createdincreasedlevelso fbromi dedischargestosurfacewaters. 8 0 Fed. Reg. 6 7, 840; 

Index.12 5 66. E4 941
• Many oftheri versandstreamsrecei vingtheincreasedbromide 

dischargesaresourcewatersfordrinkingwaterutilities. Index.125 66.5 ,6; 

Index.12566.E493,E494,E500. 

1 The parties conferred about adopting a uniform method to refer to documents listed on the 
Administrative Record Index, which was filed by EPA on July 8, 2016. The parties agreed that 
the most accurate and consistent way to refer to information in the Index was to refer to the "row 
number" on the left-hand side of the electronic version of the Record Index. Thus, the citation 
"Index.9667.1" refers to the Index, row 9667, page 1. Some of documents cited to by AWWA 
and NA WC are journal articles and the page numbers also contain letters. For example, a 
frequently cited article begins on page number E492, so the citation is: "Index.12566.E492." 
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EP Aacknow ledgedattheoutseto fthepreamb letothisrulethattheincreased 

bromideconcentrationsinreceivingstreamsformedasaresultofincreasesbromide 

dischargesfromsteamelectricpowerplantshascreatedathreattodrinkingwater 

suppliesandtopublichealthduetothecreationofcarcinogenicsubstancesthatare 

formedasaresulto ftheincreasedbromidedischarges. 8 0 Fed. Reg. 6 7, 840. 

Specifically, theincreasedconcentrationofbromideresultsinanincreasein 

carcinogenicdisinfectionby-products(DBPs),particularlybrominatedDBPs,being 

formedatdownstreamdrinkingwaterutilities. 2 Index.12566.E494. 

Index.6781.Exhibit.31. TheseDBPscannotberemovedbyconventionalwatertreatment 

processesusedatdrinkingwaterplantsandadvancedtreatmenttechnologiesmustbe 

installedfortheirremoval. 

2. TheFormationofCarcinogenicDisinfectionBy-Products(DBPs) 

DBPsareformedwhennaturalorganicmatterandbromidecombinewiththe 

disinfectantsusedtomeettheregulatoryrequirementsatdrinkingwaterutilities. When 

bromideconcentrati onsinthesourcewaterincrease, theD B P concentrati onsresul ting 

fromthesameconcentrationofdisinfectantalsoincrease. Index.12566.E493. The 

relativeconcentrationsoftheresultantDBPsdependonmanycharacteristicssuchasthe 

disinfectantused,temperature,pHandotherwaterqualityparameters,aswellasthe 

2 Bromide is discharged in many of the waste streams from steam electric power plants and is 
calculated to be in the range of0.51-6.2lb./day of bromide per megawatt (MW) of power 
produced that will be discharged into the receiving streams. Index.12566.E495. 
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relativeconcentrationofnaturalorganicmatterandbromide,bothDBPprecursors. 

Bromidecombinedwithozonecreatesbromate,acarcinogenicDBPthatisregulated 

underEPA'sNationalPrimaryDrinkingWaterRegulations(NPDWRs). 40C.F.R.§ 

141.64. Whenbromidecombineswithchlorine,otherregulatedDBPsarealsocreated, 

suchastrihalomethanes(THMs )andhaloaceticacids(HAAs ). 3 SeveralotherDBPs 

thatarenotcurrentl yregulatedarealsocreated. S tudi esindicatethatexposureto THMs 

andotherDBPsfromchlorinatedwaterisassociatedwithhumanbladdercancerandcan 

affectreproductiveanddevelopmentalprocessesandhasotheradversehealtheffects 

afterprolongedexposure. Index.9667 .5 ;Index.123 78.1 -14tol -17. BrominatedTHMs 

aremutagenicandcarcinogenicandareamongthemostprevalentDBPsinchlorinated 

drinkingwater. Index.2752.1548-1549. 

These THMsareregulatedunder EPA' sNPD WRsasasum, with Total 

Trihalomethanes(TTHMs )havingaMaximumContaminantLevel(M CL )ofO. 080 

mg/Lbasedonanannualaverageduetoincreasedcancerriskandliver,kidneyor 

centralnervoussystemproblemsfromlong-termexposure. Index.280 1.3. EP Aalso 

regulatesfiveoftheninehaloaceticacids(HAA5)withaMCLof0.060mg/Lbasedon 

anannualaverageduetoincreasedcancerrisk. 40C.F .R. § 141.64. Ifbromideis 

presentinthesourcewater,chlorinewillreactfirstwiththebromidetoproducefree 

bromine. ThisbrominethenreactswiththeorganicDBPprecursorstoformbrominated 

3 Trihalomethanes(THMs )areachemicalgroupconsistingoffourcompounds: chloroform, 
bromodichloromethane(BDCM),dibromochloromethane(DBCM);andbromoform. 
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DBPs. FreebromineindrinkingwaterreactsmorequicklywithorganicDBP 

precursorsthanfreechlorine. Thispreferentialreactionwithbromideissignificantfor 

threereasons: 

( 1) Greaterheal thrisksareattri butedto brominatedD B Psthantochlorinated 

D BPs. F orexample,onamolarbasis,D BCMisaboutfivetimesmorepotenta 

carcinogenthanchloroform.Index.125 66 .E492,493. 

(2) TheTTHMMCLsaremass-based(weight-based),notmolar-based,i.e., 

comparablebrominatedDBPsweighmorethantheirchlorinatedanalogues 

whichmaycreateDBPviolationsifmorebrominatedDBPsareformed.For 

example,themolecularweightforbromoform(CHBr 3)is112grams/moleversus 

58 grams/ mo leforchloro form( CH Cl 3). Thus,ifbromineexchangesforchlorine 

duetoanincreaseinthebromideconcentrationinthesourcewater,moreofthe 

brominatedDBPsthatareheavierwillbeproducedandcreatecompliance 

pro b lemswi ththemass-based( weight-based) M CLs. Thisisimportantasa 

watersystemincompliancewiththeTTHMMCLsthataremass-based,mayno 

longerbeincomplianceifbromideisaddedtothesourcewaterinamounts 

sufficienttoincreasetheamountofbrominatedDBPsproduced. 

Index.12566.E493. 

(3) TheformationofbrominatedDBPsincreasesasaresultofthegreater 

reactivityofbromide,somoreDBPs( onamolarbasis )willbeproducedbecause 
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theincreasedreactivityofbrominewillmeanmoreoxidationoforganicsby 

bromine,aswellasbrominesubstitutionreactions.Index.125 66 .E493. 

B. ThelmpactoffiromideonDrinkingWaterTreatment 

Bromidedischargesfromsteamelectricpowerplantscreatesignificantissuesfor 

downstreamwatersystems,includingcomplianceproblemswithEP A' sNPD WRsfor 

DBPs. 40C.F .R. § 141.64. Thereisclearevidencefromcommunitydrinkingwater 

systemsinNorthCarolina,SouthCarolinaandPennsylvaniathatsteamelectricpower 

plantwastewaterdischargesareelevatingbromidelevelsinsurfacewaters. 

Index. 966 7 .1. F orexample,inastudyofdrinkingwaterutilitiesidentifiedashaving 

documentedincreasesinbrominatedDBPs,oneutilityexperiencedincreasedbromide 

levelsinitssourcewaterandincreasedTTHMlevelsin2008afterawetscrubberwas 

install edtoreduceairemissi onsatanupstreamcoal-firedpowerp lant. 

Index.12566.E500-50 1 ;Index.12567 .1 Thiswatertreatmentplanthadaquarterly 

TTHMsamplewellabovetheMCL( over0.1 OOmg/LversustheMCLof0.080mg/L ). 

Forthisplant,TTHMlevelsgenerallydoubledandplacedthewaterutilityclosetobeing 

outofcompliancewiththeTTHMMCL. 

Afterthewetscrubberwasinstalledattheupstreampowerplant,theTTHMsnot 

onlyincreasedbutthespeciationchanged(whichtrihalomethanesmakeupthetotal) 

wi ththeinstallationofthewetscrubber. Index.125 66 .E5 0 1.Beforethewetscrubber 

wasinstalledin2008,around25%oftheplant'sTTHMsconsistedofbrominated 
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compounds. Aftertheinstallationofthescrubberatthepowerplant,greaterthan80% 

oftheTTHMsconsistedofthebrominatedcompounds,creatingasignificanthealth 

risks. Index.12566-E501-502. 

AtanotherwatertreatmentplantinsouthwesternPennsylvania,astudyfoundthe 

following:"withasourcewaterbromideconcentrationof50f.lg/L,approximately62% 

ofthefinishedwaterTHMsconsistedofbromoform,dibromochloromethane(DBCM), 

andbromodichloromethane(BDCM). Index.12831.E434.However,withasource 

waterbromi deconcentrati onof15 0 f.l g/L ,approximate! yeighty-threepercent( 8 3% )of 

thefinishedwaterTHMsconsistedo fthebrominatedspeci es. '' Thestudyf ounda 

statisticallysignificantrelationshipbetweensourcewaterbromideconcentrationsand 

thepercentageofbrominatedTHMs. Index.12831.E434-43 5. 

ThisshifttobrominatedspeciesofDBPsasshownintheseexampleswilloccur 

atotherwatertreatmentplantslocateddownstreamofbromidedischargesfromsteam 

powerplants,asanincreaseinthebromideconcentrationinsourcewaterforawater 

treatmentplantleadstoagreaterproportionofbrominatedTHMsbeingformed. 

Index.12831.E432. Thedownstreamwatertreatmentplantswouldthenberesponsible 

thedesign,construction,andoperationandmaintenanceoftheadditionaltreatment 

necessarytocomplywithEP A' sNPDRW sforDBPs. 

9 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00003446-00049 



Case: 15-60821 Document: 00513784433 Page: 19 Date Filed: 12/05/2016 

C. SubstantialAdditionalCostsArelmposedonDrinkingW aterU tilities 
BecauseoftheLackofReguiredControlsonBromideDischarges 

Inadditiontothecomplianceproblemsbeingfacedbypublicwaterutilities 

becauseoftheincreasedbromidedischargesfromupstreampowerplants,significant 

additionalcostsareimposedondrinkingwaterutilitiesthatwouldnotbeincurredif 

EP Ahadimposedlimitsbasedonavailablecontrolsonpowerplantstocontroltheir 

wastewaterdischarges. Index.9667 .1 and13. ;Index.12579 .2 ThenationalcostofDBP 

mitigationassociatedwithbromidedischargesfrompowerplantsissignificantand 

shouldhave beentakenintoaccountinEP A' sassessmento ftheimpactsandcostsfor 

thefinalrule. DespiteA WW Araisingtheissueofthesignificantcosttodrinkingwater 

systemsinitscommentsontheproposedrule,EP AdidnottakethecostsforDBP 

mitigationforwatertreatmentplantsintoaccountwhendevelopingthefinalrule. 4 

ThetotalnumberofsteamelectricpowerplantsthatwilleventuallyinstallFDG 

technologyhasbeenestimatedtoincreasesubstantiallyasmorepowerplants, 

particularlyintheeasternUnitedStates,movetowardthewetscrubbertechnology. A 

N ati onalEnergyT echno logy Lab Reportcontainsapro j ectedincreasein U.S. coal-fired 

wetFGDcapacity. Index.9667 .4. Inthepreambletotherule,EP Anotesthat"the 

recordindicatesthatsteamelectricpowerplantFDGwastewaterdischargesoccumear 

4 AWWA raised the issue of the costs to drinking water utilities in the following instances: (1) 
"installing such advance treatment will dramatically increase treatment costs and water rates in 
communities served," Index.9667.13; (2) "there will be a significant cost associated with this 
change in water quality at the treatment plants," Index.12579.1; (3) "removing the bromide at the 
drinking water plant is not economically sound," Index.9667.13. Clean Water Action also 
addressed the issue of EPA's failure to quantify the costs ofthe rule. Index.6781.Exhibit.31. 
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morethan 1 OOpublicdrinkingwaterintakesonriversandotherwaterbodies ... "80F ed. 

Reg67 ,886. Thus,thenumberofwatertreatmentplantsexperiencingDBPrelated 

complianceproblemswillincreasesignificantlyduetoaddressingDBPsinthewater 

supply. 

D. AnAppropriateTechnologyBasisExistsfortheLimitationandControl 
offiromideDischarges 

EP Aevaluatedsixregulatoryoptionsinthefinalruletocontroltheincreased 

dischargesofpollutantsfromFGDwastewaterfromnewaircontroltechnology. 80 

F ed.Reg. 67,848. Index.12840. 8.3. Theregulatoryoptionsarecontainedin Table VIII-

1. 80F ed.Reg 67,848-49. Whenviewingthetable,thetreatmentrequirementsbecome 

increasinglystringentforsteampowerplantdischargesastheregulatoryoptionmoves 

fromAthroughF. Themoststringenttreatmentoptionintheproposal,optionF ,isfor 

evaporationforthefluegasdesulfurization(FGD)whichwouldeliminatedischargesof 

bromidetosurfacewatersandwouldconsequentlyeliminatethepotentialimpactsto 

downstreamwatertreatmentplants. 

Throughouttheevaluationoftheavailabletechnologyoptionsintheproposed 

rulestage,EP Arecognizedthelackofbromideremovalbythetreatmenttechnologies 

usedintheotherregulatoryoptions. AddressingFDGwastewater,EPArecognizedthat 

''physical/chemicaltreatmentisnoteffectiveforremovingcertainmetalsthatcontribute 

tothehighconcentrati ono ITD S inF G Dwastewater( e.g., bromides, boron). "7 8F ed. 

Reg.34,460. Whenphysical/chemicaltreatmentwascombinedwithbiological 
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treatment,EP Arecognizedthat"thesetechnologieshavenotbeeneffectiveatremoving 

substantialamountsofboronandpollutantssuchassodiumandbromidesthatcontribute 

tohighconcentrationsoiTDS."78FedReg.34,460. 

Inthefinalruleevaluationofoptions,EP Afoundthatvapor-compression 

evaporati onwaseffecti veinremovingrecalci trantpo 11 utants( e. g., boron, sodi urn, 

bromides, etc.). Thisopti onwouldhaveall eviatedtheimpactsondownstreamwater 

plantsandaddressedthebromideproblematitssourcewhileputtingthecostsfor 

addressingtheproblemonthepowerutilitiesinsteadofthewaterutilities. EP Arejected 

thisoption,however,citinghighcostsasthereason: 

[W]hileevaporationsystemsareeffectiveatremovingboronand 
pollutantsthatcontributetohighconcentrationsoiTDS,EP A 
decideditwouldnotbeappropriatetoidentifyevaporationasthe 
BATtechnologybasisforFDGwastewateratallsteamelectric 
powerplantsbecauseofthehighcostsofpossibleregulatory 
requirementsbasedonevaporationfordischargesofFGD 
wastewateratexistingfacilities. 80F ed.Reg.67 ,852. 

Instead,EP A,calledfora''voluntaryincentivesprogram''thusprioritizingcosts 

overpublichealth. 5 80F ed.Reg.67 ,852,85 8-59. 

SUMMARYOFTHEARGUMENT 

EP Aactedarbitrarilybynotrequiringmorestringentcontrolsonsteamelectric 

powerplantdischargestoreducetheknowncancerriskandaddressthecompliance 

problemscreatedfordownstreamdrinkingwatersystemscausedbythedischargeof 

5 EPA estimated that the annual costs for the electric power industry would be $570 million. By 
not selecting the available evaporation technology as part of the chosen regulatory option, EPA 
is essentially passing the cost on to the public water utilities. 
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bromidewhenanappropriateandeffectivetechnologybasisexistedforcontrolling 

bromideinthewastestream. ItwasarbitraryforEP Anottoexerciseitsresponsibility 

forestablishingeffluentguidelinesbyrequiringeffluentlimitsbasedonavailable 

technologytoprotectthepublicfromunacceptableriskstothedrinkingwatersupply 

andinsteadmerelysuggestvoluntarymeasuresmaybeadopted. Asaresult,EP A's 

decisionimposescompliancedifficultiesandadditionalcostsondownstreamwater 

treatmentplantsinsteadofontheupstreampowerplantsresponsibleforthepollution. 

Accordingly,theCourtshouldremandtheissueofrequiringcontrolofharmfulbromide 

dischargestotheagencywithoutvacatingthecurrentruletofullyconsidermore 

protectiverequirements. 

STATUTORYBACKGROUND 

Congress enacted the Clean Water Act ( CW A) in 1972 "to restore and 

maintain the chemical, physical, and biological integrity of the Nation's waters." 33 

U.S.C. § 1251(a). As part of this mission, the Act declared a national goal that the 

discharge of pollutants into the navigable waters be eliminated by 1985. 33 U.S.C. 

§ 1251(a)(1). It was designed to achieve this goal through a system of effluent 

limitations guidelines ("ELGs") and National Pollutant Discharge Elimination 

System ("NPDES") permits that set technology-based discharge limits for all 

categories and subcategories of water pollution point sources. The CWA requires 
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the EPA to identify and categorize all point sources warranting effluent guidelines. 

33 U.S.C. §§ 1314(m), 1316(b)(l)(A). 

ELGs are the rulemaking device prescribed by the CW A to set national 

effluent limitations for categories and subcategories of point sources. 33 U.S.C. § 

1314(b). An "effluent limitation" is "any restriction established by a State or the 

Administrator on quantities, rates, and concentrations of chemical, physical, 

biological, and other constituents which are discharged from point sources into 

navigable waters, the waters of the contiguous zone, or the ocean, including 

schedules of compliance." 33 U.S.C. § 1362(11). These limitations are 

technology-based rather than harm-based; that is, they reflect the capabilities of 

available pollution control technologies to prevent or limit different discharges 

rather than the impact that those discharges have on the waters. See generally E.I. 

duPont de Nemours & Co. v. Train, 430 U.S. 112, 130-31, 97 S. Ct. 965,976-77, 

51 L. Ed. 2d 204 (1977); Am. Petroleum Inst., 661 F.2d 340, 343-44 (5th Cir. 

1981 ). The CW A prescribes progressively more stringent technological standards 

that the EPA must use as a guidepost in setting discharge limits for regulated 

pollutants. 33 U.S.C. § 1311 (b)(l). 

Under this scheme, since March 31, 1989, a majority ofELGs have been 

required to represent the "best available technology economically achievable" 

("BAT"). 33 U.S.C. §§ 1311(b)(2), 1314(b)(2). In other words, in promulgating 
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ELGs the EPA must set discharge limits that reflect the amount of pollutant that 

would be discharged by a point source employing the best available technology 

that the EPA determines to be economically feasible across the category or 

subcategory as a whole. BAT is the CWA's most stringent standard. "Congress 

intended these limitations to be based on the performance of the single best

performing plant in an industrial field." Chern. Mfrs. Ass 'n v. EPA, 870 F .2d 177, 

226 (5th Cir. 1989). 

The CW A specifies several factors that must be considered by the EPA in 

determining BAT limits: factors relating to the assessment of best available 

technology shall take into account the age of equipment and facilities involved, the 

process employed, the engineering aspects of the application of various types of 

control techniques, process changes, the cost of achieving such effluent reduction, 

non-water quality environmental impact (including energy requirements), and such 

other factors as the Administrator deems appropriate .... 33 U.S.C. § 

1314(b )(2)(B). The EPA nonetheless has discretion in evaluating the relevant 

factors and determining the weight to be accorded to each in reaching its ultimate 

BAT determination. See Natural Resources Defense Council v. EPA, 863 F .2d 

1420, 1426 (9th Cir. 1988). 

While an important component of the CW A framework, ELGs are not self

executing. They cannot be enforced against individual dischargers, and individual 
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dischargers are under no legal obligation to obey the limits set by ELGs. NPDES 

permits, issued by EPA or an authorized state, are the CW A's implementation 

mechanism; they are the instrument by which ELGs are made binding on 

individual dischargers. The CW A makes it unlawful to discharge any pollutant 

from any point source without an NPDES permit. 33 U.S.C. § 1311(a); Am. 

Petroleum Inst. v. EPA, 787 F.2d 965, 969 (5th Cir. 1986). These permits must 

generally incorporate, as a technology-based floor, all applicable ELGs 

promulgated by the EPA for the pertinent point source category or subcategory. 33 

U.S.C. § 1342(a)(l). 

STANDARDOFREVIEW 

TheCourt' sreviewisgovemedtheAdministrativeProcedureAct,5U. S.C.§ 

706(2),inwhichaCourtwillholdunlawfulandsetasideagencyactions,findingsand 

conclusionsfoundtobearbitrary,capricious,anabuseofdiscretionorotherwisenotin 

accordancewithlaw. 5U.S.C.§706(2). TheFifthCircuithasheldthatanagency's 

rulemakingisarbitraryandcapricious''iftheagencyhasreliedonfactorswhich 

Congresshasnotintendedittoconsider,entirelyfailedtoconsideranimportantaspect 

oftheproblem,offeredanexplanationforitsdecisionthatrunscountertotheevidence 

beforetheagency,orissoimplausiblethatitcouldnotbeascribedtoadifferencein 

viewortheproductofagencyexpertise." Tex. Oil &GasAss 'nv.E.P.A., 161F .3d923, 

933( 5thCir.1998)( quoting Motor VehicleMfrs.Ass 'nv.StateF armMut.Auto.Ins. 
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Co., 463U.S.29,43,103S.Ct.2856,77L.Ed.2d443(1983)). Iftheagency' sreasons 

andpolicychoicesconformtominimalstandardsofrationality,thenitsactionsare 

reasonableandmustbeupheld." Tex. Oil&GasAss 'n, 161F .3dat934. Nonetheless, 

thereviewingcourt"maynotsupplyareasonedbasisfortheagency'sactionthatthe 

agencyitselfhasnotgiven." MotorVehicleMfrs.Ass 'n ,463U.S.at43. Althoughthe 

EPA' sdecisi onisenti tledtoapresumpti ono fregulari ty, thatpresumpti onshouldnot 

shieldtheagency' sactionfroma "thorough,probing,in-depthreview. "American 

Petroleumlnst. v.EP A ,661 F .2d340,348( 5 th Cir.1981 )(quoting CitizenstoPreserve 

OvertonParkv. Volpe, 401 U.S.402,415(1971). Inassessinganagency'sdecision,a 

courtmustconsider''whetherthedecisionwasbasedonaconsiderationoftherelevant 

factorsandwhethertherehasbeenaclearerrorofjudgment."Id. 

ARGUMENT 

I. EPAActedArbitrarilybyFailingtoRequireTechnologyBasedLimitsfor 
theControloffiromidewhenaSufficientTechnologyBasisExisted 

TheClean WaterActestablishesastatutoryschemetoprotectandimprovethe 

qualityofthecountry' swaters. GuljRestorationNetworkv.McCarthy, 783F .3d227, 

229( 5th Cir.20 15). Theeffluentlimitationsguidelines("ELG' s")approachwas 

designedtoprotectthepublichealthbysettingnationaleffluentlimitationswhich 

restrictthedischargeofharmfulpollutants. 33U.S.C.§ 1314(b ). 
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Attheveryoutsetofthepreambletothisrulemaking,EP Aclearlyrecognizeda 

problemexisted. Recentstudieshaddocumentedtheformationofcarcinogenic 

disinfectionby-productsatdrinkingwaterutilitiesdownstreamofpowerplantswhere 

FGDwastewaterwasdischarged. 80Fed.Reg.67 ,840;Index.12566.E500-E502. One 

recentstudyhadanalyzedfourdrinkingwatersystemsdownstreamfrompowerplants 

usingFDGsystemsandfoundthatbromidewaspresentinthedrinkingwatersource 

watersandcarcinogenicby-productshadbegunforming. 80F ed.Reg. 67,840; 

Index.12566.E500-E502. 

Eventhoughthisproblemhadonlyrecentlybeendocumented,EP Ahadbeforeit 

asufficienttechnologyoptiontocontroloreliminatebromidedischargesfromsteam 

electricpowerplants. EP Areviewedandconsideredanavailabletechnology-optionF, 

evaporation-thatwouldsubstantiallycontroloreliminatebromidedischarges. 

However,theAgencydidnotselectthistechnologyoptioninthefinalrule,citingthe 

coststotheelectricindustry: 

[W]hileevaporationsystemsareeffectiveatremovingboronand 
pollutantsthatcontributetohighconcentrationsoiTDS,EP Adecided 
itwouldnotbeappropriatetoidentifyevaporationastheBAT 
technologybasisforFDGwastewateratallsteamelectricpower 
plantsbecauseofthehighcostsofpossibleregulatoryrequirements 
basedonevaporationfordischargesofFGDwastewateratexisting 
facilities. 80Fed.Reg.67 ,852. 

While generally EP Ahasthediscreti ontoconsi dercostsw hendecidingw hi ch 

controltechnologytoselecttoaddressapollutioncontrolproblem,itwasarbitraryand 
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capriciousforEP Atousecostsasareasonforwhollyfai1ingtoaddressaseriouspub1ic 

hea1ththreatthattheagencyhasrecognized,asitdidhere. Itwasarbitraryand 

capriciousfortheagencytoignoreasignificantpub1ichea1thriskposedbycarcinogenic 

disinfectionby-productsandsubjectwateruserstounacceptab1ehea1thrisks,andinstead 

callfora "vo1untaryincentivesprogram." 80F ed.Reg. 6 7, 85 2 ;Index.12840 ,sectionS-

12. Thateffective1yisanabdicationoftheagency'sauthoritytoactinthepub1icinterest 

toprotectthepub1ichea1th. Thereisnocertaintythatavo1untaryprogramwillbe 

imp1ementedand,consequent1y,EP Afai1edtoaddressthisprob1emandfai1edtoprotect 

thepub1icwatersupp1y. 6 

F edera1courtshavehe1dthatifanagency has anon-discretionary dutyto 

imp 1 ementa1awandre1i esonfutureorvo 1 untaryeffortstoimp 1ementthat1aw, that 

re1ianceisspecu1ativeanduncertain,andthusarbitraryandcapricious. Defendersof 

Wildlifev.Jewell,68F .Supp.3d193,209-1 O(D.C.Cir.20 14); seealso OregonNatural 

ResourcesCouncilv.Daley ,6F.Supp.2d1139, 1154-59(D.Or.1998)(Nationa1 

MaritimeFisheriesServicede1istingaspeciesasthreatenedundertheEndangered 

SpeciesActwasarbitraryandcapriciousbecausethefuturevo1untarymeasures 

consideredinmakingthedecisionwerespecu1ative ). Whi1einthepresentcaseEP Ais 

notcarryingoutanon-discretionaryduty,thesamereasoningshou1dapp1ybecausethe 

6 Petitioners recognize that there are certainly situations when voluntary controls with incentives 
by federal or state agencies are a reasonable and appropriate means of reducing pollution and 
bringing regulated entities into compliance. Here, however, where a public health risk is at stake 
and the cost implications to the water utilities are substantial, voluntary measures are not 
appropriate. 
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agencyisactingtoprotectpublichealthfromanidentifiedthreat. Thestandardshould 

benolessrigorousandtherelianceonunenforceablevoluntarymeasurestoprotectthe 

publicwasarbitraryandcapricious. 

Moreover,byfailingtoaddressandcontrolbromidedischargesfromsteam 

electricpowerplants,EP Aimpermissiblyshiftedthecostsandtheresponsibilityfor 

addressingthepollutionproblemstodownstreamwatertreatmentplants. 7 Downstream 

watertreatmentplantswillnowbeforcedtomaketheircustomerspayfortheadditional 

capitalcostsandtheoperationsandmaintenancecostsforadditionaltreatmentto 

addressthethreattothedrinkingwatersupply. Appropriatepollutioncontrolsshouldbe 

usedatthesourceoftheproblemandpaidforbythecompaniesthatproduceand 

dischargebromide,andnotsentdownstreamtobeaddressedandpaidforby 

downstreamcommunities. 

Inshort,EP A' sdecisi onnottorequireeffl uentlimi tsforsteamelectricpower 

plantsbasedonevaporationtechnologytocontrolbromidedischarges,eitherin 

combinationwithothercontroloptionsorbyitself,wasarbitraryandcapriciousand 

shouldbesetaside. 

7 Further demonstrating the arbitrariness of its decision regarding the proper control technology, 
EPA not only failed to require the cost be borne by the source of the problem- the steam electric 
power utilities - it failed to review and assess the cost imposed on the drinking water utilities for 
the design, construction, operation and maintenance of the additional treatment necessary to 
address the bromide discharge problem. 
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II. EP AArbitrarily RefusedtoRequirePermittingAuthoritiestoimpose Water 
QualityBasedBromideLimitationsforSteamElectricPowerPlantNPDES 
permits. 

SimilartoEP A' sarbitrarydecisiontorej ecttheselectionofaneffectivecontrol 

technologyforbromidedischargesandinsteadsuggestavoluntaryincentivesprogram 

initsplace,EP Aalsocastasideanapproachtoimposearequirementonpermitting 

authoritiestoestablishwaterqualitybasedeffluentlimitationsonbromideand,thistime, 

statedthat"itmaybeappropriateforpermittingauthoritiestoestablishwaterquality 

basedeffluentlimitationsonbromide." 80Fed.Reg.67,886. Here,again,evenwhile 

recognizingthesignificantthreattothedrinkingwatersupplyposedbyincreased 

bromidedischarges,EP A,insteadofusingitsauthoritytoaddresstheproblemstraight 

on, ''recommends''thatpermittingauthorities''collaborate''withdrinkingwaterutilities 

toaddresstheproblem. 80Fed.Reg.67 ,887. Thisdecisionissimilarlyarbitrary 

becauseinthefaceofasignificantthreattothedrinkingwatersupply,EPAchosenotto 

imposerequirementstoaddressthethreatandinsteadrecommendedcollaboration. 

Water-qualitybasedeffluentlimitationsarenecessarywhenthetechnologybasis 

isinsufficienttomeettheapplicablewaterqualitystandards. 33 U.S.C. § 1311(b). 

Water-quality-basedeffluentlimitationsarebasedupontheimpactthatadischargehas 

onitsreceivingwaters. Thewaterqualitystandardsestablishedforaparticular 

waterbodyserveasthebasisforimposingwaterqualitybasedtreatmentcontrolsin 

NPDESpermitsbeyondthetechnologybasedlevelsoftreatmentrequiredbyCW A 

21 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00003446-00061 



Case: 15-60821 Document: 00513784433 Page: 31 Date Filed: 12/05/2016 

301 (b). TheCW ArequiresthatallNPDESpermitsincludelimitationsasnecessaryto 

complywithwaterqualitystandardsdevelopedbythestates. 

EP Arecognizedinitsanalysisofwhetherwaterqualitybasedeffluent1imitations 

werenecessarythatitsregulationsrequirethat1imitationsmustcontrolallpollutantsor 

pollutantparameters( eitherconventional,nonconventionalortoxic )which''theDirector 

determinesareormaybedischargedatalevelwhichwillcause,havethereasonable 

potentialtocause,orcontributetoanexcursionaboveanystatewaterqualitystandard, 

includingstatenarrativecriteriaforwaterquality." 80F ed.Reg. 6 7, 8 87; 40C.F .R. 

122.44( d)( 1 ). Recognizingthatthepresenceofbromideindrinkingwatercanresultin 

excursionsandexceedancesofdrinkingwaterMCLs,EP Ashouldhavetakenthe 

appropriatenextsteptomakeitarequirementforNPDESpermittingauthoritiesto 

imposewaterqualitybasedeffluentlimitationsonpointsourcesdischargesofbromides. 

Itwasarbitraryandcapriciousfortheagencytofai1todoso. 

III. TheRulemakingShouldBeRemandedtoEP A WithoutVacaturfor 
FurtherStudyandAnalysisoftheimpactoffiromideDischarges 

"ScientificuncertainlydoesnotallowEPAtoavoidresponsibilityforregulating 

discharges,"Massachusetts, eta!. v.EP A ,549U. S.497 ,534(2007). 

EP Aclearlyrecognizedinthislengthyrulemakingprocessthatbromide 

dischargesleadingtotheformationofDBPsposeathreattopublichealth. 8 80Fed. 

8 EPA's NPDWRs for DBPs have been developed through a rigorous scientific process that 
takes into account the inherent uncertainties in the underlying health effects studies. 40 C.F .R. § 
141.64. 
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Reg. 6 7, 8 8 6("S tudi esindicatethatexposureto THMsandother DB Psfromchlorinated 

waterisassociatedwithhumanbladdercancer"). Whiletherulemakingtookplaceover 

anumberofyears,someofthemoresignificantstudiesandresearchregardingbromide 

cameinthelaterstagesoftherulemaking. Thelargerfocusoftherulemakingwas 

concentratedoncontrollingotherpollutantsandevaluatingtechnologyoptionstocontrol 

thosepollutants. Nevertheless,EPAhadenoughinformationtoselectaregulatory 

optiontocontrolbromideatitssource-thesteamelectricpowerplantdischargepoint. 

Additionally,thisrulemakingonlyaddressesmercuryremovalasabromide 

sourcethatcouldadverselyimpactwatertreatmentplants. Othersourcesofbromide, 

suchasnaturalbromideinthecoal,bromidesusedinsolutionssprayedoncoaland 

bromideinalgaecidesusedtocontrolbiogrowthincoolingtowers,shouldhavebeen 

consideredbytheagency. Thecumulativeimpactsfrombromidedischargesshouldbe 

takenintoaccountindevelopingregulatoryrequirementsforpermittingauthoritiesto 

establishwaterqualitybasedeffluentlimitationsforsteampowerplants. 

TheCourtshouldsetasi deEP A' sdecisi onasi trelatestothecontro 1 ofbromide 

dischargesandordertheagencytoreconsidertheissue. Theproperremedyherewhere 

EP Ahasfailedtoadequatelyaddressoneaspectofarulemakingistoremandwithout 

vacatur. WhenaCourtinvali datesanenvironmentalre gulati onbecausei tis under 

protective,butvacatingtheregulationwouldresultinlessprotection,thentheCourt 

shouldleavetheregulationinplaceonremand. SeeN at 'lLimeAss 'nv.EPA, 233f.3D 
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625,63 5(D.C.Cir.2000),asamendedondenialofreh' g(F eb.14,200 1 )(leaving 

invalidatedregulationsinplaceatpetitioner'srequest,becausevacatingthemwould 

defeatpeti ti oner' spurposeo fprotectingtheenvironment). Here, them a j ori ty o ftherul e 

putsimportantprotectionsinplaceforwatersthatwouldotherwisebevulnerable. 

B ecausevacatingtherulecouldp lacethesewatersin jeopardy, theCourtshouldallow 

theruletoremainineffectduringtheremand. 

CONCLUSIONANDPRAYERFORRELIEF 

Inlighto fEP A' sarbi trary decisi onsrelatedtothecontro 1 o fbromidedischarges 

fromsteamelectricpowerplants,theCourtshouldremandtherulemakingtotheagency 

withoutvacatingthecurrentruletofullyconsidermoreprotectivecontrolsofbromide 

discharges. 

Dated: December5,2016 
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Occurrence and consequences of increased bromide 
in drinking water sources 

NANCY E. MCTIGUE, 1 DAVID A. CORNWELL, 1 KATHERINE GRAF,1 AND RICHARD BROWN 2 

1Environmental Engineering & Technology (EE& T), Newport News, Va. 
2EE& T, Long Beach, Calif. 

Elevated conrentrations of brominated disinfection by-products of the chemistry of DBP formation when bromide is prerent, 
(DBPs) have been reported rerently by some drinking water regulatory changes that have resulted in the increased use of 
utilities. Some of there occurrences have been correlated with bromide by industries, and the number of water utilities potentially 
upstream discharges of bromide-containing wastes from coal-fired affected by there discharges. The authors investigated this problem 
power uti I ities, discharges of hydraulic fracturing wastewater,and through a review of pub I ished and unpublished sources and 
other industrial soura:s. This article discuss:s this problem in terms through interviews with utility personnel and state regulators. 

Keywords: bromide, brominated disinfection by-products, brominated species, power plant effluent 

The formation of unwanted and possibly carcinogenic 
by-products as a result of the disinfection of drinking water was 
first recognized by re::earchers in the 1970s. The first regulations 
to limit the concentrations of these disinfection by-products 
(DBPs), a collective term used to describe the suite of compounds 
resulting from reactions of free chlorine and other oxidants with 
natural organic matter and other substances in the water, were 
promulgated by the US Environmental Protection Agency 
(USEPA) in 1979. Since then, regulations have become more 
stringent as knowledge of the prerenre, formation, and health 
implications of DBPs has increased. More than SOO DBPs have 
been identified, although only a few have been regulated. 

Disinfection of drinking water has contributed significantly to 
the reduction of waterborne disease. In spite of disinfection's 
benefits, DBPs have been shown to have adverre health effects after 
prolonged (i.e., lifetime) exposures (USEPA, 2006; AWWA,2004). 
The DBPs most commonly associated with there observed adverse 
health effects have been halogen-substituted organics, typically 
DBPs containing chlorine or bromine. Although a large variety of 
complicated halogen-substituted DBP compounds are believed to 
result from the chlorination of drinking water, the only currently 
regulated DBPs are total trihalomethanes (TTH Ms), five of the 
haloaretic acids (HAAS), bromate, and chlorite. TTH Ms are the 
sum of chloroform, bromodichloromethane, dibromo
chloromethane, and bromoform. HAAS is the sum of 
monochloroaretic acid, dichloroaretic acid, trichloroaretic acid, 
bromoaretic acid, and dibromoaretic acid. 

Chlorine added to drinking water reacts quickly with redured 
substances (e.g., redured iron), plus it also reacts quickly with 
ammonia, total organic carbon, organic compounds containing 
nitrogen, and the bromide ion. Any chlorine not consumed by 
there reactions can achieve disinfection but can also produre 
DBPs if enough DBP precursor material is prerent and if the 

unreacted free chlorine residual remains in the water long enough 
for the DBP formation reactions to occur. 

Most chlorine in drinking water is consumed in oxidation 
reactions, including the oxidation of organics (Jolley, 197S). 
However, some added chlorine substitutes into organic 
compounds to produre a chlorine-substituted DBP, and some of 
the added chlorine can transfer its oxidative or disinfecting power 
to another compound. In the latter case, chlorine can react with 
ammonia to produre chloramine (typically monochloramine or 
N H2CI), react with nitrogen-containing organics to produce 
organic chloramine, and oxidize bromide to bromine. 

EFFECT a= BRlMirEON DBP FCRMATION 
If bromide is present, it affects the formation of DBPs in a 

number of ways. Free chlorine reacts with bromide to produre 
free bromine in water,and the bromine reacts analogously to free 
chlorine during oxidation of any reduced metals still prerent, 
disinfection, reaction with ammonia to produce bromamines 
(typically dibromamine), and formation of bromine-substituted 
DBPs if DBP precursor material is prerent. 

Therefore, in water, chlorine can react directly with organic 
DBP precursors but can also react first with bromide, and then 
the resulting bromine can react with organic DBP precursors to 
produre brominated organic DBPs. This is important for three 
reasons described in the following paragraphs. 

Greater health risks are reportedly attributed to braninated DBPs 
than to chlorinated DBPs. The risks of canrer and other adverse 
human health effects are generally thought to be greater from 
bromine-substituted DBPs than from analogous DBPs containing 
chlorine instead of bromine (Cantoret al, 2010.) For example, the 
canrer slope factor for dibromochloromethane is 0.094 mg/kg/d 
versus 0.031 mg/kg/day for chloroform. Because the molecular 
weights of the two compounds are also different (119.4 !Jgi!Jmol 
for chloroform and 208.3 !Jgi!Jmol for dibromochloromethane), 
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on a molar basis dibromochloromethane is about five times more 
potent a carcinogen than chloroform (OEH HA, 2009). 

The 1"e9Jiatory I imits for drinking water <XJll)l iance are mass-based, 
not molar-based. Drinking water facilities are currently faced with 
two regulatory limits for halogen-substituted DBPs: TTH Ms::::;; 80 
!Jg/L and HAAS::::;; 60 !Jg/L. The regulatory limit is simply bared on 
taking the mass concentration of each compound, without 
correcting for molar weight, and adding each numerical value for 
the four or five compounds involved. Therefore, a water system 
with no bromide in the background source water will be in 
complianre with the TTH M limit if it has 60 !Jg/L of chloroform 
and no detectable brominated TH Ms. In this case, about 0.5 
!Jmoi/L TTH Ms would be produred. However, if nothing else 
changes but enough bromide is added to produce bromo
dichloromethane instead of chloroform, then 0.5 !Jmoi/L TTH M 
will produre- 82 !Jg/L TTH Ms, which could create complianre 
difficulties. Therefore, a water system currently in complianre with 
DBP requirements may no longer be in complianre if bromide is 
added to the drinking water source in amounts sufficient to 
increase the amount of brominated DBPs produced. 

The fonnation ofbraninated DBPs increases as a result of the greater 
reactivityofbranide. The preceding information suggests that the 
presenre of bromide during chlorination can increase the numerical 
value of the regulatory complianre value, even if the same amount 
of organic precursor material is present and even if the same molar 
conrentration of DBP is produced. However, because free bromine 
in drinking water reacts more quickly than free chlorine, more 
DBPs (on a molar basis) will be produced because the increarecl 
reactivity of bromine will mean more oxidation of organics by 
bromine, as well as bromine substitution reactions. 

A number of factors determine the formation and ultimate 
composition of TT H M&-water quality parameters, residenre time, 
amount of disinfectant, temperature, and type and amount of 
precursor material. At any given utility, the relative amount of each 
of the fourTH Ms can vary during the year because of changes in 
these factors. Until rerently, however, exrept in coastal locations 
where bromide can be introdured by saltwater influenres, US 
utilities have generally reen more chlorinated than brominated 
species in the TTH Ms in their distribution systems. TTH M data 
collected from 500 water plants under the Information Collection 
Rule (1997-1998)showed that, in general, chloroform dominated 
the other three species and was present at the highest mean 
conrentration (McGuireet al, 2002). The mean conrentrations of 
DBP species in all distribution system samples were 23.5 !Jg/L 
chloroform, 8.4 !Jg/L bromodichloromethane, 4.3 !Jg/L 
dibromochloromethane, and 1.4 !Jg/L bromoform. 

EHlMirE~NCE IN SOURCEWAlER 
Bromide is a common element in seawater but rarely occurs 

naturally at high conrentrations in fresh surfare water sourres in 
the United States (Bowen, 1979). Bromide from seawater can 
influence drinking water sources either through intrusion or 
through connate seawater (seawater trapped in geological 
formations.) Typical seawater conrentrations are about 65,000 
!Jg/L, and some coastal drinking water supplies have elevated 
bromide conrentrations as a result of seawater intrusion. 

E493 

Although bromide in sourre water can come from seawater, it 
can also come from a number of anthropogenic sourres. In the 
past, before leaded gasoline was banned in the United States, 
gasoline emissions were a contributing factor because leaded 
gasoline contained additives of brominated compounds. Road 
salt and some fertilizers can also contribute bromide to water 
sourres. Rerently, however, there have been reports of increased 
bromide in sourre water as a result of natural gas production 
with hydraulic fracturing, air pollution control methods in coal
fired power plants, and textile production. 

Effluent from coal-fired power plants may contribute to 
bromide in source water because some plants must use wet 
scrubbers to produce clean air effluent. The scrubbers can 
introdure bromide into the waste stream, which is then discharged 
to a surfare body of water. Another possible contributor is natural 
gas production. The development of this fuel requires a significant 
amount of water, and the wastewater produced typically contains 
high bromide conrentrations. Although most unconventionally 
produced oil and natural gas wastewater is disposed of through 
deep underground injection, wastewater that is returned to 
surface water and processed through surface water treatment 
plants (WTPs) may contain substantially increased bromide 
concentrations caused by the increased brominated fraction. 
Another possible bromidesourre is textile mill procesres that use 
brominated compounds to flameproof fabrics. 

Although thesesourres have been studied to some extent, their 
full impact on the populations served by water utilities is not yet 
well understood because utilities are just beginning to ree the 
effect of bromide on their DBPs. Some water utility personnel 
have rerently notired an increase in the brominated fraction of 
their DBPs. A number of utilities with no previous violations have 
experienced violations of DBP maximum contaminant levels 
( M Cls) as a result of this brominated fraction. Because bromide 
is unregulated and has no known health effects at conrentrations 
normally found in sourre water, bromide has not historically been 
monitored in sourre water, exrept in research studies. 

SOURCE WAlERBROMirE CONCENlRATIONS AND TI-EIR 
s=FECT ON DBP SPECIATION 

As reported by Amy and colleagues in 1995, a sourre water 
bromide survey conducted with 100 utilities during an 18-month 
period showed that bromide conrentrations at large and small 
randomly selected utilities ranged from< 5 to 4291-Jg/L. At targeted 
utilities where the researchers suspected that high conrentrations 
of bromide existed, the average bromide conrentration was 210 
!Jg/L. When all data from the 100 utilities were considered, the 
overall average was about 1 00 !Jg/L. The median (50 °/o) value for 
river and groundwater sources was approximately 60 !Jg/L, 
whereas the median for lakes was approximately 30 !Jg/L. The 
90°/o values for river and groundwater soura:s were approximately 
300 !Jg/L (Amy et al, 1995). 

Under the Information Collection Rule, all large utilities 
serving more than 100,000 customers were required to measure 
a number of water quality parameters, including source water 
bromide and distribution system TH Ms and HAAs. Samples 
from 500 WTPs were analyzed during an 18-month period in 
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1997-1998. The water systems were grouped into five categories 
for analysis on the basis of bromide concentrations in their 
source water. The categories were< 20 J..Jg/L, 20-30 J..Jg/L, 30-50 
J..Jg/L, 50-100 J..Jg/L, and > 100 J..Jg/L of bromide. About 80°/o of 
the samples analyzed for bromide in source water contained < 
100 J..Jg/L of bromide. In the highest category(> 100 J..Jg/L of 
bromide), more than half of the TTH Ms were bromine
substituted. When all of the data from the 500 plants were 
analyzed, systems that ured source water with elevated bromide 
concentrations tended to have elevated concentrations of 
brominated DBPs in their distribution systems. However, the 
range of speciation within each category of bromide 
concentration was quite large (McGuireet al, 2002). 

USEPA reported on the results of an extensive nationwide survey 
of DBP occurrenre in drinking water. In this survey, sourre water 
bromide conrentrations > 400 J..Jg/L were associated with increared 
conrentrationsof DBPs in the finished water (Weinberget al, 2002). 

Preliminary data from an extensive monitoring effort taking 
plare in North Carolina indicate that bromide conrentrations in 
some watersheds are elevated, especially during periods of low 
stream flow.ln one river, bromide conrentrations as high as 1 mg/L 
were measured (Greune, 2013). The perrentage of chloroform in 
the TTH Ms in the distribution system of a drinking water utility 
on that river decreased significantly with increased bromide 
conrentrations. At the highest bromide concentration in source 
water, nearly all of the TTH Ms were compared of brominated 
species. Other rerent studies have reported the same trend. 

POlENTIAL 8TECT a= COAL-FIRED POIVER PLANT 
DISCHARGES ON WAlERQUALilY 

Rerently finalized regulations for power plant emissions into 
the air may result in the use of more air pollution-control 
technology, including brominated compounds, and ultimately 
more bromide wastes being discharged to rereiving streams. In 
Derember 2011, USEPA approved strict, new air-emission I imits, 
referred to as the Mercury and Air ToxicsStandards (MATS), 
targeting oil- and coal-fired electrical power-generating facilities. 
There requirements are scheduled to take effect in 2015 (USEPA, 
2012). MATS will target reductions in emissions of metals 
(mercury, arrenic, chromium, nickel), acid gases (hydrochloric 
and hydrofluoric), particulate matter, sulfur dioxide (S02), and 
nitrous oxides. Figure 1 shows a USEPA-prepared map of US 
power plants with coal, oil, or both coal and oil units and their 
relative capacities in megawatts (MW) (USEPA, 2011 ). 

It is estimated that 1,100 coal-fired units and 300 oil-fired units 
at 600 power plants will be affected by the MATS requirements 
(USEPA, 2011 ). Power plants that ure coal as a fuel are most 
likely to install wet scrubbers and are the focus of this article. 

The Flue Gas Desulfurization (FGD) proa:ss, also known as air 
scrubbers, is the preferred air pollution-control technology for 
controlling S0 2 and sometimes mercury. The new MATS 
requirements for S02 and mercury could result in the installation 
of more wet or dry scrubbers. Economic analysis will dictate 
which technology is relected, but wet scrubbers are generally 
favored when coal with higher sulfur content is ured, as is the 
care in much of the eastern United States. 
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Mercury is prerent in flue gas in varying perrentages, depending 
on the origin of the coal, in three basic forms (Kellie et al, 2005): 
particulate-bound mercury, elemental mercury (Hg0), and oxidized 
mercury in gas form (Hg2+). Particulate-bound mercury can be 
removed easily by electrostatic precipitators (ESP) or fabric filters 
(Bustard et al, 2003). The oxidized mercury tends to stick to 
particulate matter and is water soluble (Blythe et al, 2002). 
Conrequently, it can be captured by ESPs, fabric filters, or wet or 
dry scrubbers. However, Hg0 is highly volatile and insoluble in 
water and is thus not readily removed by typical air pollution
control devia:s. The relative conrentration of chloride and bromide 
that naturally occurs in the coal dictates the form of mercury that 
is present. In general, bromide is lower in lignite and sub
bituminous coal-3 mg/L and 1-2 mg/L, respectively-than in 
bituminous coal-20 mg/L (Buschmann, et al, 2005). Therefore, 
the addition of bromide-containing salts (usually calcium bromide) 
to the coal combustion unit can convert the mercury into the more 
water-soluble Hg2+ form. This soluble mercury is better removed 
by the wet scrubbers ured to clean flue gases. 

Although mercury in the wastewater can be removed prior to 
discharge into a rereiving stream, the added bromide is not 
typically removed and ends up being discharged. A US Department 
of Energy (USDOE) National Energy Technology Laboratory 
(NETL) report (Benson et al, 2007) documented the correlation 
between bromide in or added to the coal and the conrentration 
of bromide in the FGD wastewater, referred to as" liquor" in their 
study. The NETL results (Figure 2) show that after a couple of 
weeks, the bromide concentration in the FGD liquor was equal 
to the conrentration added to the coal. 

In tests of 14 full-scale, coal-fired power plants using calcium 
bromide to oxidize elemental mercury, more than 90°/o of the 
mercury was oxidized with the addition of 25-300 mg/L bromide 
by weight of coal (Chang et al, 2008). This range is wide becaure 
of the coal's natural abundance of chlorine and bromine, giving 
the coal varied natural performanre for oxidizing mercury. Using 
this information, it is possible to calculate the amount of bromide 
that could be discharged as a function of the amount of energy 
produced by the power plant, as described in the calculations 
shown in the following paragraph. 

A power plant with a 1-MW capacity operated 24 hours a day, 
365 days a year would produce8,760,000 KW·h/year.According 
to the US Energy Information Administration (USE I A, 2013a), it 
takes 1.07 lb of coal to produce 1 KW·h of electricity. This means 
that for each MW of electrical power plant capacity, a coal-fired 
power plant would require 9,373,200 lb coal/year, or 25,680 lb/d. 
Using the range of 25-300 mg/L for bromide noted in Chang et 
al (2008), the amount of bromide added to the system each day 
per MW of power is estimated as follows: 

For coal with 25 mg/L bromide 

2 mol Br 
25 680 

_lb ~al x 2? lb _caBr2 x 

' day x MW 106 lb coal 1 mol CaBr2 

X 79
·
9 g = 0.51 

1 mol Br 

lb Br 

day x MW 

1 mol CaBr2 X • • 

199.9 g 
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For coal with 300 mg/L bromide 

25 680 
_lb ~al x 3?0 I~ CaBr2 

' day x MW 106 lb coal 

2 mol Br 
X • 

1 mol CaBr2 

79.9 g lb Br 
X • • = 6.2 " " 

1 mol Br day x MW 

x 1_mol. CaBr2 

199.9 g 

Therefore, depending on the amount of bromide prerent in or 
added to the coal, the production of 1 MW of power would result 
in the addition of 0.51-6.2 lb/d of bromide. Further, according 
to the NETL report (Benson et al, 2007), all of the bromide added 
at the power plant is discharged into receiving streams. There 
calculations indicate that 0.51-6.2 lb/d of bromide per MW of 
power produced will be discharged into receiving streams. 
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Currently, there are no national standards for bromide. However, 
the new MATSrequirementsmay increasebromidedischargesfrom 
coal-fired power plants in a couple of ways. First, coal-fired power 
plants have already added or will be adding wet scrubbers in 
response to the MATS requirements for removing S02. Even if a 
plant uses a coal sourrewith a low bromide content, the increased 
use of wet scrubbers to remove S02 will result in more bromide 
releas:s, even in situations in which bromide is not added to improve 
mercury removal. If the coal sourre has a high bromide content, 
there wet scrubber discharges will include even greater amounts of 
bromide. Furthermore, the increased need to remove mercury in 
coal-fired power plants may cause bromide to be added, unless the 
coal already contains naturally high amounts of bromide. In either 
case, the amount of bromide a power plant releases to receiving 
water will be greater than before the wet scrubber was installed. 

FIGURE 1 Location of US power plants affected by new air quality regulations 

Family Capacity-megawatts 
• 25-100 

• 100-500 
• 500-1,000 
• 1,000-2,000 
• 2,000-3,400 

Guam Hawaii 

Source: USEPA, 2011 
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FIGURE 2 
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Figure 3, prepared by USEPA (2011 ), shows the projected 
improvement in mercury releases in different states as a 
conrequence of the MATS requirements. A large portion of there 
improved mercury releases is expected to result from the increared 
ure of bromide, wet scrubber technology, or both. Power plants 
that have installed scrubbers in responreto the MATS may move 
to a coal source with higher sulfur content becaure they already 
have control technology in place. Coal containing higher amounts 
of sulfur is generally less expensive than low-sulfur coal (USE I A, 
2013b) and has a higher British thermal unit (BTU) value (Bowen 
& Irwin, 2008). Bituminous coal has higher sulfur content and 
also, as previously discusrecl, has higher bromide content. The 
lower cost of bituminous coal alone could increare scrubber ure, 
wastewater volume, and bromide concentrations. 

According to USEPA (2013), 85°/o of the FGD systems installed 
in the United States are wet systems. Generally, installing a wet 
scrubber is more cost-effective than installing a dry scrubber for 
a power plant burning coal with a higher sulfur content-> 2°/o 
by weight. Also, dry and spray dry scrubbers are applied to 
smaller unit&-thore producing< 300 MW (USEPA, 2013). Figure 
4 is from a NETL report (Miller et al, 2006) showing that FGD 
capacity is projected to increare to 231 gigawatts (GW) by 2020. 

FIGURE 3 Projected mercury emissions from coal-fired power plants by state, in response to MATS requirements 

Hg emissions-tons 

2015 Base case 
2015 MATS 

Scale: Largest bar equals 3.38 tons 
of Hg in Texas in 2015 base case 

Source: USEPA, 2011 

Base case-projected mercury emissions if MATS requirements were not in effect, Hg-mercury, MATS-Mercury and AirToxics Standards 
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If 90o/o of the FGD processes installed continue to be wet 
scrubbers, then 208 GW of the electrical power-generating 
capacity in 2020 will make ure of wet scrubbers. One vendor 
promoting the ure of bromide injection for mercury control 
claims that a combined total of 8,000 MW of US utility coal-fired 
boilers ure its technology (Mcilvaine Company, 2012). 

As discusred previously, bromide is prerent in the coal burned 
and is often added as calcium bromide in the FGD process. As 
theureof FGD increases, the amount of bromide that is ultimately 
releared to receiving water may increare dramatically, resulting 
in adverre effects on downstream drinking water plants. 

Conrequently, the new air emissions regulation designed to 
lower mercury emissions may result in increased bromide 
discharges to drinking water sources as power plants change 
technology or coal sources in an effort to meet the requirements. 
Drinking water utilities may, in turn, experience difficulty in 
meeting regulatory requirements and may ree an increare in the 
production of brominated DBPs, which may pore greater health 
risks to consumers than analogous chlorinated DBPs. 

Bromine disinfectants, also referred to as bromine biocides, are 
also ured as an alternative to chlorine for cooling tower disinfection. 
Regulations have made it particularly difficult to ure chlorine to 
control biological fouling in cooling towers. However, discharges 
of power plant cooling water containing bromine are controlled 
by National Pollutant Discharge Elimination System (NPDES) 
permits, which restrict discharges of bromine compounds to no 
more than 2 h/d. This could result in a bromide spike and thus a 
DBP spike in the distribution system of a downstream WTP. 

POlENTIAL s=FECT a= Hvr:RAlLIC FRACT\RING ON WAlER 
QUALITY 

Unconventional development of natural gas sources, also 
known as hydraulic fracturing, or "tracking," made up 23°/o of 
US natural gas production in 2010. This percentage is increasing 
each year and is expected to reach 49°/o by 2035 (USDOE, 2012). 
Hydraulic fracturing introduces water (millions of gallons per 
well) to the shale formation in order to increare permeability, and 
thus this water has the potential to return to the surface with the 
gas. From 10 to 80°/o of the injected water may return to the 
surface as wastewater. The wastewater from the entire process 
includes both "flowback" and "produced water."Fiowback is the 
fracturing fluid that quickly returns to the surface; produced 
water is the fracturing fluid that takes longer to return to the 
surface (Robart, 2012). 

Both flowback and produced water are enriched with materials 
from the shale formation-e.g., minerals, brines, hydrocarbons, 
and naturally occurring radioactive material. The longer the fluid 
takes to return to the surface, the greater the concentration of 
formation materials it contains (Hayes, 2009). Management of 
flowback is usually done as part of on-site operations through 
minimization, recycling, and reure. Management of produced water 
may also include treatment followed by surface water discharges, 
such as at publicly owned wastewater treatment plants (known as 
publicly owned treatment works, or POTWs) or rentralizecl waste 
treatment plants (CWTs). Existing CWTs are exempt from the 
2008 regulations that include restrictions on discharges of total 

FIGURE 4 Projected increase in US coal-fired wet FGD capacity 
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dissolved solids (TDS). Thisexemption could result in elevated TDS 
concentrations, including the releare of elevated bromide and 
chloride conrentrations found in flow back and produced water. 

Table 1 shows the ranges of bromide concentration, the average 
wastewater flow, and the receiving watershed for a number of 
Pennsylvania facilities that treat hydraulic fracturing wastewater 
and discharge it to surfare water.Significant quantities of bromide 
are being introduced to receiving water by there facilities. The 
West Virginia Department of Environmental Protection also 
collected 13 produced water samples containing bromide 
conrentrations ranging from 1 ,290 to 525,000 !Jg/L, with an 
average concentration of 185,000 !Jg/L. 

For example, the Jorephine brine treatment facility (Table 1 ), 
located on the Conemaugh River within the Allegheny watershed, 
reported discharging 155,000 gpd of treated hydraulic fracturing 
wastewater containing bromide concentrations of 601,000-
8,290,000 !Jg/L. However, a full understanding of the magnitude 
of the flow and conrentration of this effluent requires knowledge 
of the flow of the receiving stream. The closest US Geological 
Survey (USGS) gauge station (USGS 03041500) to the brine 
facility's discharge location on the Conemaugh River measured 
an average flow of 1 ,629 ft3/s. This means that the brine effluent 
makes up 0.015°/o of the total river flow, diluting the bromide 
concentration by the same fraction. With that dilution factor, the 
bromide conrentration added to the river at the discharge location 
is approximately 88-1,220 !Jg/L. As discusred previously, the 
bromide concentrations in US rivers reported by Amy et al in 
1995 averaged around 60 !Jg/L. Because 1995 predates the 
ongoing boom in shale gas development, thore concentrations 
could be considered the background conrentration. This means 
the lower limit of the Josephine facility's effluent bromide 
conrentration is more than double the background conrentration 
and the upper limit increared 20-fold. 

POlENTIAL s=FECT a= 011-ER INDUSlRIES ON WAlER 
QUALITY 

Other industries could also discharge wastewater effluent with 
elevated bromide conrentrations. Any industry with emissions 
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TABLE 1 Bromide concentrations at Pennsylvania CWTs and POTWs treating Marcellus Shale wastewater 

Bromide Concentration 
JJgiL *t Date 

Type of Treatment Plant flow 
Name of Facility Facility Minimum Maximum Minimum Maximum gallc:ft. 

Pennsylvania Brine Treatment'sJosephine facility CWT 601,000 8,290,000 5/25/2011 12/21/2011 155,000 

Pennsylvania Brine Treatment's Franklin facility CWT 364,000 770,000 8/2/2011 5/9/2011 300,000 

Minard Oil Run Company's Dent treatment facility CWT 606,000 657,000 10/6/2011 2/9/2012 16,000 

Brockway Area Sewage Authority POTW 2,320 19,200 12/7/2011 11/21/2011 1,500,000 

Ridgway Borough POTW 2,880 11,500 9/8/2011 7/21/2011 2,20,000 

City of McKeesport POTW 119 600 10/20/2010 10/19/2010 11,500,000 

Franklin Townshipof Greene County POTW < 0.016 20,910 11/7/2011 11/10/2010 1,250,000 

CWT -centralized waste treatment, POTW-publicly owned treatment works (for treating wastewater) 

*USEPA, 2013 
tFerrar et al, 2013 
:):Environmental Law Clinic, 2009 

containing mercury and sulfur oxides could have or will have wet 
scrubber installations, and thus their effluent streams could be a 
new source of bromide in receiving streams. 

Brominated flame retardants are used in a variety of consumer 
products, and reveral of thore are produced in large quantities. 
The ure of flame retardants has grown dramatically over the past 
30 years in responre to concerns related to the increasing ure of 
flammable plastics and textiles. Many concerns about these 
compounds focus on their persistence in the environment and 
bioaccumulation. Although the flame retardants themrelves are 
unlikely to form DBPs as a result of their inherent environmental 
persistence, effluent streams from the facilities that produce and 
urethesecompounds (i.e., textile mills) could be a possible source 
of bromide in receiving streams. 

ANALVZINGPOlENTIALEFFECTSON DRINKINGWATER 
sa.JRCES 

There are no current standards for bromide in drinking water 
or receiving water, becaure in its unreacted form, bromide has no 
known health effects associated with ingestion. Drinking water 
utilities have not traditionally monitored their source water for 
bromide, and in most cases industries are not required to report 
concentrations of bromide discharged to receiving water. 

In order to determine the potential number of drinking water 
utilities that could be affected by bromide discharges resulting 
from wet scrubber installations at coal-fired plants, a number of 
databases and tools were used. 

According to the USEIA, 332 electric utilities used coal during 
the period 2002-2011 (USEIA, 2011 ). This number includes 
electricity production only by pub I ic entities and not by 
independent power producers or the commercial and industrial 
rectors. These rectors operated an additional 257 coal-fired 
facilities during 2011, but they are generally much smaller than 
thore owned by electric uti I ities. Of the 332 pub I ic entities 
identified, 302 have NPDES permits. With the ure of the latitude 
and longitude information provided in the NPDES permits for 
these plants, a map was created in a software program for 

analyzing geospatial data (Figure 5). Along with latitude and 
longitude, the databare for these power plants also contains the 
plant nameplate capacity (USE I A, 2011 ), the NPDES permit 
number (USEPA, 2013), the hydrologic unit code (USEPA, 2013), 
the FGD type and year of installation (USE I A, 2011 ), and the 
current sulfur content of the coal ured (USEIA, 2013c). This 
information was used to identify bodies of water potentially at 
risk for bromide contamination. 

Most of the power plants using coal are east of the Mississippi 
River (Figure 5). They are typically located on or near a large 
body of surface water. Also, high densities of coal-fired power 
plants are located on the borders of Ohio, West Virginia, 
Kentucky, and Indiana, along the Ohio River. 

Of the 302 identified coal-fired electric utility power plants 
with NPDES permits, 118 had wet scrubber installations (Figure 
5, part A), 39 had dry scrubber installations, and eight ured coal 
with a high sulfur content (> 2°/o ), making these plants good 
candidates for installing a wet scrubber. 

The databare of the Safe Drinking Water Information System 
(SDWIS) was then used to map community water systems that 
ure surface water. The SDWISdatabare contains information on 
all community surface drinking WTPs in the United States, 
including the location, public water system identification number, 
population served, and contact information. The database 
included 8,370 surface WTPsrerving a population exCEEding 500. 

The surface WTPs and the 118 coal-fired power plants with 
wet scrubbers were plotted in the same software program1 (Figure 
5, part B) with layers for streams, canals, rivers, and other bodies 
of water. This plot was prepared to display power plants whore 
wastewater effluent could contain bromide. Then with knowledge 
of stream flow directions, NPDES hydrologic unit codes for the 
power plants, and visual confirmation of drinking WTP locations, 
96 surface WTPs were identified as being downstream from 57 
coal-fired power plants with wet scrubbers (Figure 6). The 
effluent from one power plant could affect multiple WTP intakes. 

Figure 7 shows how potentially affected facilities were identified 
with the ure of databases of the power plant and WTP locations. 
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FIGURE 5 Locations of surface water treatment plants and coal-fired power plants 

A Location of US coal-fired power plants with NPDES permits (302) and those with wet scrubbers (118) 

a Coal-fired power plants 
a Coal-fired power plants with a wet scrubber 

B Location of US surface water treatment plants in relation to coal-fired power plants with and without wet scrubbers 

a Coal-fired power plants 

a Coal-fired power plants with a wet scrubber 
A Surface water treatment plants 

NPDES-National Pollutant Discharge Elimination System 
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FIGURE 6 Coal-fired power plants with wet scrubbers in relation to downstream surface water treatment plants 

8 Coal-fired power plants with wet scrubbers and 
upstream from water treatment plants 

A. Surface water treatment plants downstream from power plant 
effluent discharges (although 96 of these plants were identified, 
not all of them could be shown on this map) 

Figure 7 shows the location of a power plant along with 
downstream rivers, streams, and drinking water treatment facilities 
using surfare water. All of the facilities shown in Figure 7 use the 
same sourre whether it is WTP influent or power plant effluent. 

The SOW IS database was used to determine whether these 96 
downstream uti I ities had reported M CL violations of TT H Ms or 
HAAS. Of the 96 WTPs identified, 25 had DBP M CL violations, 
and 17 of those had violations that occurred after wet scrubber 
installations. Of those 17, six WTPsexperienred violations within 
a year of the installation. These numbers suggest that there may 
be a correlation between installation of the wet scrubber and 
increased DBP formation at downstream water plants, although 
many factors affect the formation of DBPs. To determine if these 
increases could be caused by power plant effluents, state 
regulators and uti I ity personnel at these water plants were 
contacted for further information. 

UTILITY B"'FECTS FRlM COAL-FIRED PLANT DISCHARGES 
Personnel at 14 utilities and eight state primacy agencies were 

contacted. Some of these utilities and primacy agencies reported 
no increase in DBPs. Four drinking water utilities were identified 
as having documented increases in brominated DBPs, along with 
increased sourre water bromideconrentrations believed to be from 
wet scrubber installations at coal-fired power plants (Table2). All 

FIGURE 7 Example of the methodology used to identify water 

plants located downstream of a coal-fired power plant 

8 Coal-fired power plants with a 
wet scrubber 

A. Surface water treatment plants 
Water bodies 

10.5 1 2 3 4 
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of these increases followed a wet scrubber installation at an 
upstream power plant. Data from each of there four WTPs (WTPs 
A through D) are described in the following paragraphs. 

WTP A. As shown in Table 2, WTP A has not had a DBP 
violation. But the plant'sTH M and HAA data showed increares 
in brominated DBPs in the same time periods during which 
elevated bromide concentrations were noted in the source water. 
The increased bromide in the plant'ssource water appears to have 
occurred shortly after the wet scrubber installation at the 
upstream power plant in 2009. 

The TT H M compound most affected by the increase in source 
water bromide concentrations was bromoform. Bromoform 
concentrations in the plant's finished water increased by a factor 
of 10-20. Concentrations of bromodichloromethane and bromo
chloroacetic acid also increased. Other WTPs in the area made 
similar observations; however they declined to provide there data. 

WTP B. Two WTPs--WTP B and WTP C-that were identified 
in the NPDES permit of a coal-fired power plant that installed a 
wet scrubber in 2008 were contacted. WTP B shared quarterly 
compliance data. WTP B did not have a violation, but utility 
personnel stated that bromide was observed in the plant's source 
water in 2008 and had not been prerent before this time. In response 
to the elevated bromide concentrations, utility staff took samples 
from the source water and then collected samples several miles 
upstream at the location of each effluent source. They concluded 
that the upstream power plant was the source of the bromide. 

WTP B ures free chlorine for disinfection but intends to switch 
to chloramines to avoid excrecling the DBP M CL. Figure 8 shows 
WTP B's average quarterly TTH M speciation for all sampling 
locations over time. The black line on part A of the figure 
reprerents the TTH M MCL, and the vertical red line shows the 
year that the upstream power plant installed a wet scrubber. For 
a TTH M MCL violation to occur, the running annual average 
must ex creel 80 !Jg/L. Excrecling the M CL for one quarter may 
not result in a violation if TTH M concentrations for the last 
three quarters are far enough below the M CL to cause the 
average concentration for the four quarters to be below the 
MCL. Prior to 2008, the year of the wet scrubber installation, 
WTP B had relatively low TTH M concentrations composed 
mostly of chloroform. After the wet scrubber installation, the 
plant's TTH Ms not only increased but the speciation was 
dominated by brominated TH Ms. 

TABLE 2 Water treatment plants affected by bromide sources 

Water Treatment 
Plant Bromide Source Population Served 

A Power plant 227,000 

B Power plant 16,000 

c Power plant 3,000 

D Power plant 24,000 

E Shale gas wastewater discharge 22,000 

F Textile mill 18,000 

HAA5-five of the haloacetic acids, TTHM-total trihalomethane 
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The speciation change is better illustrated by a comparison of 
average TTH M concentrations in two of the same quarters from 
different years, one preceding the wet scrubber installation and 
one following it. WTP B'saverage TTH M concentrations during 
the second and fourth quarters before and after the wet scrubber 
installation are shown on part B of Figure 8, where chloroform 
is shown in blue. Before the wet scrubber was installed in 2008, 
< 25 °/o of the plant's TT H Ms consisted of brominated compounds; 
after the installation, > 80°/o of the TTH Ms consisted of 
brominated compounds. 

WTP C. When WTP B started to monitor bromide, its staff 
contacted WTP C. In response, WTP C also began to monitor 
bromide at its intake. WTP C is approximately 8 mi from the 
power plant discharge location, whereas WTP B is about 20 mi 
from the source. After the wet scrubber installation (shown by 
the red line in part A of Figure 9), the speciation changed and the 
concentrations increased. Bromide monitoring data are also 
shown in part A of Figure 9. WTP C has experienced three 
quarters ofT H M violations. All of there violations-one in 2009 
and two in 2011-occurred after the wet scrubber installation in 
2008. During the quarter before the scrubber installation, the 
plant's average TTH M concentration was composed almost 
entirely of chloroform (part B of Figure 9). During the quarters 
with violations,> 90°/o of the TTH Ms consisted of brominated 
compounds. In response to the violations, the utility initiated a 
flushing program in its distribution system and has installed an 
aeration system to remove DBPs. 

WTPD. WTP D is also located downstream from a wet scrubber 
power plant's discharge location. The upstream power plant 
installed two wet scrubbers, one in 2006 and one in 2007, indicated 
by the red lines in part A of Figure 10. Although the change was 
not as dramatic as that documented at WTP B, the majority of the 
TH Ms after the wet scrubber installations were brominated 
compounds. The change is more easily observed in part B of Figure 
10, which shows that brominated species made up < 20°/o of 
TTH Ms before 2006, when the first wet scrubber was installed, 
and> 50°/o after 2007, when the second wet scrubber was installed. 

Changes in TTH M speciation are often measured by a 
bromide incorporation factor (BIF), which is the ratio of TH M
associated bromine to TTH Ms on a molar basis (McGuire et al, 
2002). When BIF = 0, only chloroform is formed, and at the 
high end, when BIF = 3, only bromoform is formed. Figure 11 

HAAS 
Wet Scrubber Installation TTHM Violation Violation 

year year year 

2006,2007,2009 

2008 

2008 2008,2009 

2006,2007 2003 

2008,2009 

2012 
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shows the BIF for the data discusred for water plants B, C, and 
D. At these three locations, the BIF increased after the wet 
scrubber installations. The DBPs not only shifted to more 
brominated species but, as shown by the bar heights, the mass 
of DBPs also increased. 

As discusred earlier, some of the increase would be due to the 
differenre in the molecular weight of bromide compared with that 
of chloride; substitution causes a higher conrentration of DBPs on 
a mass basis. Some of the increase could also be due to the more 
reactive properties of bromide, with the precursor materials causing 
more DBP formation. Data from the three utilities were analyzed 
to assess there two factors. The results are reported as an increase 
in the median DBP conrentration prior to and after the scrubber 

FIGURE 8 THM data from water treatment plant B 
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installation. At WTP B, 43 o/o of the mass increase in DBPs was due 
to bromide substitution, and 57°/o was due to an actual increase in 
DBP formation. At WTP C, 70°/o of the mass increase was due to 
bromide substitution, and 30°/o was due to increased DBP 
formation. At WTP D, 30°/o of the mass increase was caused by 
bromide substitution, and 70°/o was caused by increased DBP 
formation. Therefore, both factors play a role in increasing DBP 
formation when sourre water bromide conrentrations rise. 

UTILilY B+ECTS FRlM DISCHARGES BY C>"'1-ER INDUSlRIES 
Other potential sources of bromide such as hydraulic fracturing 

and textile production have been reported. Wilson and VanBrie:en 
(2012) reported bromideconrentrations in exa:ssof 500 !Jg/L during 
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B THM speciation at water treatment plant B for the same quarters preceding and following 2008, the year the upstream wet scrubber was installed 
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periods of low stream flow on the Allegheny River in 2008 and 2009. 
The authors correlated there increas:s with increcrecl DBP violations. 
Between 2008 and 2011, 33 Western Pennsylvania drinking water 
systemsexcrecled TH M MCLs (Frazier & Murray, 2011 ). 

Stateset al (2012) reported that during 2010, seven WTPsusing 
the Allegheny River as a sou rre had effluent TT H M conrentrations 
of 19-110 J..Jg/L, with 12-55o/o composed of bromoform. 

WTP E. WTP E was initially identified through use of the 
databases of coal-fired power plants and surface WTPs. Utility 
personnel contacted believe that hydraulic fracturing was the 
main cause of WTP E's increased bromide and subsequent TT H M 
concentrations. Since 2008, WTP E'ssource water has contained 
high TDS concentrations, so the utility has added groundwater 

FIGURE 9 THM data from water treatment plant C 
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from backup wells for dilution. Utility personnel stated that these 
increases occurred around the time that hydraulic fracturing 
began nearby, and they believe fracturing has caused these 
changes. Nearby WTPshavealso violated the TTH M MCL since 
2008. Another city that rereived its water supply from WTP E 
exceeded the TTH M MCLin May 2013. 

Average quarterly TTH M speciation at all WTP E sampling 
locations from 1999 to 2013 is shown in part A of Figure 12. 
According to utility staff, discharges of hydraulic fracturing 
wastewater in the area started in 2008. It is clear that the 
chlorinated portion (blue) of the utility'sTTH Msdecreased after 
2008 and that the brominated portion (all other colors) increased. 
This comparison is better shown in part B of Figure 12, in which 

A TTHM concentrations at water treatment plant C from quarter 1 of 2006 to quarter 4 of 2012 
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B THM speciation at water treatment plant C for the same quarters preceding and following 2008, the year the upstream wet scrubber was installed 
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the first column reprerentssamples collected before the effects of 
hydraulic fracturing and the recond column reprerents samples 
collected after there effects. Before hyd rau I ic fracturing discharges, 
brominated compounds made up 50o/o or less of WTP E's 
TTH Ms; after there discharges, they made up> 80°/o. 

WTP F. WTP F was identified through contacts made during 
the project. In August 2012, WTP F had a TH M violation that 
resulted in the utility calling its state primacy agency. The state 
worked with two point sources, both textile mills located about 
100 mi upstream, where bromide was discharged from a 
chemical manufacturing process. This effect was initially noticed 
by WTP F's water treatment personnel during the fourth quarter 
of 2011, which is consistent with the rise in TTH Ms above the 
MCLin the third quarter of 2011, shown in part A of Figure 
13. In addition, the speciation depicted in part B of Figure 13 

FIGURE 10 THM data from water treatment plant D 
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shows a shift from 30°/o to 80°/o brominated TH Ms before and 
after the textile mill effect, respectively. In response to the 
elevated bromide concentrations, WTP F changed its treatment 
process, increasing the permanganate dosage in its reservoir, 
moving its powdered activated carbon feed to allow for longer 
contact time, decreasing the chlorine dosage used in 
prechlorination, and decreasing the chlorine dosage in the 
distribution system. The state also worked with the textile mills 
to reduce their discharges. 

POSSIBLE WAYS lOU MIT BRlMI[E IN SOURCEWAlER 
In order to limit the discharge of taxies to a receiving body of 

water,states must develop water quality standards, as mandated 
by the Clean Water Act (CWA). Water quality standards, which 
are provisions of state or federal law, consist of a designated use 

A Average quarterly TTHM concentrations at water treatment plant D from quarter 2 of 2005 to quarter 4 of 2012 
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B THM speciation at water treatment plant D for the same quarters preceding and following 2006 and 2007, when the upstream wet scrubbers were installed 
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or ures for the receiving water and water quality criteria for such 
water on the basis of the designated ures. 

The USEPA website-water.epa.gov/scitech/swguidance/ 
standards/wqsregs.cfm-describes the methods states can ure to 
develop there standards. 

As discusred previously, some states have attempted to limit 
the discharge of bromide through NPDES permits. Water quality 
standards can be narrative in nature, and permit writers can 
establish permit I imits for protecting designated uses. But 
becaure bromide has not been defined as a "toxic pollutant," 
according to the list contained in the CWA (section 307.a), or 
as a "pollutant," including bromide limits in discharge permits 
has been difficult. Nevertheless, becaure the CWA was designed 
to "protect the designated ure," states may be able to develop a 
water quality standard for bromide that recognizes that the 
transformation of bromide within drinking WTPs into 
by-products with human health implications justifies limiting 
its discharge into a receiving body of water. 

Although some states are not able to get restrictions on effluent 
bromideconrentrations, some have been able to require monitoring 
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as part of a power plant's NPDES permits. For example, a power 
plant in North Carolina that installed a wet scrubber in 2008 is 
required by its NPDES permit to take monthly grab samples that are 
analyzed for bromide. The permit also requires the plant to submit a 
smiannual status report on its effort to redure bromide at thesourre 
of downstream WTPs. In the event of a TTH M MCL violation at 
either of two named WTPs located downstream or by any wholesale 
customer, the power plant is required within 14 days of the request 
to provide the latest available bromide monitoring data for 
incorporation into required public notia:s issued by the WTP(s). 

CONCllJSIONS 
With new bromide soura:s being introdurecl into drinking water 

soura:s, it is important that downstream effocts be considered. Water 
uti I ities nEEd to be made aware of the potential effoct of bromide on 
their distribution system TTH Msand HAAs. This article highlighted 
a number of instana:s in which utilitiesexcrecled MCLs becaure of 
a shift to brominated DBPspecies. However, it issuspocted that many 
uti I ities have experienced elevated DBP conrentrations without 
excrecling M Cls but are unaware of the caure of this change. 

FIGURE 11 Bromide incorporation factor for THM data from water treatment plants B, C, D and shown in Figures 8, 9, 10 and 11 
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Furthermore, state agencies should closely evaluate the 
discharge permits of industries, such as coal-fired plants, that use 
bromide in their procesres and determine whether monitoring 
and bromide limits are appropriate. Because it is so difficult for 
water treatment plants to remove bromide from their sources of 
supply, the best course of action will be to prevent bromide from 
entering the influent of any drinking water plant. 
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FIGURE 12 THM data from water treatment plant E 
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FIGURE 13 THM data from water treatment plant F 
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Appendix E 
June 10, 2016 technical memo titled {{Data Collection and Estimation of Bromide 

Loading from Coal-fired Power Plants". 

This document is a partial draft of ongoing work that is currently undergoing peer 

review. The final article will be presented to EPA once it is published. 
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June 10, 2016 

A WW A Bromide Modeling 
Engineering Memorandum - 01 
EE&T Project No. 5332 

Subject: Data Collection and Estimation of Bromide Loading from Coal-fired Power Plants 

INTRODUCTION: 

The impact of increased brominated disinfectant by-products (DBPs) on drinking water 

has been evaluated in previous studies (McTigue et al. 2014). Occurrence of these DBPs 

correlates with bromide-containing waste discharges from coal-fired power plants and other 

industrial sources. As per the 2015 A WWA study (Project no. 005327-301), currently 112 coal

fired power plants across the U.S. impact 257 surface drinking water systems. As per this 

database, most of the power plants are situated near the Ohio River basin. 

EE&T is developing water quality models for parts of the Ohio River (Indiana, 

Kentucky), parts of the Dan River (Virginia, North Carolina), and Lake Moultrie (South 

Carolina) to evaluate the impact of bromide discharges from coal-fired power plants near these 

waterbodies to downstream drinking water utilities. Of the 112 coal-fired power plants, 13 power 

plants (11- Ohio River, 1- Dan River, and 1- Lake Moultrie) are considered for this study. Table 

1 provides some general information on all of these 13 power plants. 

Because the Ohio River basin contains most of the 112 coal-fired power plants expected 

to impact drinking water systems, the majority current research with respect to evaluating 

bromide loadings from power plants is focused on the Alleghany- Upper Ohio- Middle Ohio 

region of the river. There is little in the literature to address impacts from bromide discharges on 

the Lower Ohio region. Therefore, this study focuses on 11 power plants situated in this region to 

provide a more complete picture of bromide discharges to the entire Ohio River system. In 

addition to the Ohio River analysis, this research includes analysis of a smaller river (Dan River) 

to investigate the dynamics of bromide in smaller watersheds. 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00003446-00087 



In addition to the river analyses, this study includes analysis of the impact of bromide 

discharges from power plants on a lake that is utilized as a surface water source for drinking 

water. Transport of substances through lakes varies greatly with respect to rivers in that lakes 

exhibit significant vertical gradients in temperature and other water variables. Lakes can often 

become sinks for nutrients, toxicants, and other substances in incoming rivers, resulting in one of 

the most significant water quality problems in water system- eutrophication. 

This memorandum discusses the initial phase of development of the water quality model 

with respect to data collection efforts for the three study sites (Ohio River, Dan River and Lake 

Moultrie). 
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m Table 1 m 
QO Coal-fired power plants considered in this study ... -1 

z EIA Nameplate 
Type of 

r> Sr. Emissions 
No. 

State Plant Power Plant name Capacity Fuel 
Control 

Receiving W aterbody 
Code (MW) 

Equipment 

Bituminous 
KY 1363 Cane Run 644.6 coal SP,TR Ohio River 

Bituminous 
2 KY 6018 East Bend 669.3 coal SP Ohio River 

Bituminous 
3 IN 983 Clifty Creek 1,303.8 coal JB Ohio River 

Bituminous 
4 KY 1364 Mill Creek 1,717.2 coal SP Ohio River 

Bituminous 
5 KY 1381 Kenneth Coleman 602.0 coal TR Ohio River 

Bituminous 
6 IN 1012 Sigeco F B Culley Generating Station 368.9 coal SP Ohio River 

Bituminous 
7 IN 6137 A B Brown 530.4 coal SP Ohio River 

Bituminous 
8 KY 1382 HMP&L Station 405.0 coal TR Green River/ Ohio River 

Bituminous 
9 KY 6639 RD Green 586.0 coal SP Green River/ Ohio River 

Bituminous 
10 KY 6823 DB Wilson 509.4 coal SP Green River/ Ohio River 

Bituminous 
11 KY 1378 Paradise 2,558.2 coal SP Green River/ Ohio River 

Bituminous 
12 NC 8042 Duke Energy Belews Creek 2,160.2 coal SP Dan River 

Bituminous Cooper River /Lake 
13 sc 130 Santee Cooper Cross Generating System 2,390.1 coal SP Moultrie 

SP = Spray Type (wet) scrubber ; TR =Tray Type (wet) scrubber; JB =Jet Bubbling (wet) scrubber 

N 
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MODEL USED: CE-QUAL W2 

For this project, the CE-QUAL W2 Version 3.72 model was used to model the sources 

loads of bromide in parts of the Ohio River, Dan River and Lake Moultrie. CE-QUAL W2 is a 

water quality and hydrodynamic model for two dimensional (longitudinal-vertical) simulation of 

basic water quality parameters relevant to eutrophication processes such as temperature, nutrient, 

algae, dissolved organic matter for rivers, estuaries, lakes, reservoirs, and river basins systems. 

CE-QUAL W2 is capable of modeling generic water quality constituents with zero- or first-order 

decay rates (i.e. rate of reaction is proportional to the concentration of the substance reacting) in 

both stratified and non-stratified systems .. 

This 

model uses simplified bathymetry (e.g. average width, constant depth, constant slope) to 

represent the water body being modeled. Figure 1 shows a simplified mass-balance diagram for 

the model application. 

Figure 1 Mass balance diagram 

RIVER DATA 

Table 2 describes all of the data required to run the CE-QUAL-W2 model and the source 

of the data. The topographic and streamflow data for the Ohio River in Indiana and Kentucky 

has been downloaded. Data for the other waterbodies (Dan River and Lake Moultrie) is being 
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researched upon currently. The U.S. Energy Information Administration (EIA) website was used 

to access information regarding the current operable coal-fired power plants across the U.S. 

Table 2 
Data (input parameters) for model application 

Sr. 
Required 

No. 
Data Type Input Data or Status Data Source 

optional 

Topo map Downloaded 

Geometric Volume-area elevation table} R To be calculated 
Data 

Computational grid To be calculated 
Bathymetric data To be calculated 
Starting and ending time R To be calculated 
Temperature and concentration R 

2 
Initial Inflows/ outflows 0 

Conditions Restart 0 
W aterbody type R Downloaded 
Ice thickness 0 
Inflows- 0 Downloaded 
Upstream inflows 
Tributary inflows 
Distributed tributary inflows 
Precipitation 
Internal inflows 
Outflows- 0 Downloaded 
Downstream outflows 

Lateral withdrawals 
Evaporation 

3 
Boundary Internal outflows 
Conditions Head Boundary Conditions - 0 

External 

Internal 
Surface Boundary Conditions- R Available 
Surface heat exchange [ lat, long, air 
temp, dew point temp, wind speed 
& dir , cloud cover] 
Solar radiation absorption 

Wind stress 

Gas exchange 

Hydraulic Dispersion/ diffusion coefficients R Literature review - Principles of 
4 

Parameters Bottom friction R 
Available Surface Water Quality Modeling 

and Control 

5 
Kinetic 

AppendixC 0 Available CE-QUAL W2 Manual 
Parameters 

6 
Calibration 

2 sets of data R To be obtained 
Data 

R- Required; 0 - Optional 
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BROMIDE LOADING EVALUATION 

Bromide loading from power plant discharges results from two primary sources: 1) 

bromide naturally present in coal, and 2) bromide added to coal (in the form of calcium bromide 

salts) to facilitate oxidation of mercury in the flue gas stream to comply with Clean Air Act 

requirements. Bromide may also be added to wet scrubbers (in the form of sodium bromide 

salts) to control biofouling, but this is still currently being research and is not considered as a 

source in this study. 

Example calculations for bromide loading from one of the power plants (Cane Run 

Power Plant) considered in this study is presented in the section below as an example. This 

procedure will be extended to the other 12 power plants for calculating the bromide loading 

resulting from their discharges. 

Bromide Naturally Present in Coal 

Halogens (Bromide, Chloride and Iodide) are naturally present in coal in varying 

amounts. The amount of bromide content in coal tends to vary based on the rank of coal (USGS 

2012). Although data on bromine content in coal are limited and are generally not reported by 

specific rank of coal, (Vassilev et al. 2000) the bromine to chlorine ratio is relatively constant in 

different coal ranks at 0.02 Br/Cl. Since data on the chlorine content by coal rank is more 

extensively available, the bromide content of coal used for this study was calculated based on the 

coal rank and chlorine content, using the 0.02 Br/Cl ratio. 

The Cane Run power plant in Kentucky (owned by Louisville Gas & Electric Co.) 

situated less than half a mile from the Ohio River, discharges the wastewater from its cooling 

towers into the Ohio River. The plant utilizes spray type (SP) and tray type (TR) wet scrubbers 

as part of its emissions control equipment. The primary source of fuel used at Cane Run power 

plant is bituminous coal. The chlorine content of this type of coal varies from 400 ppm to 2,900 

ppm with an average chlorine content of 550 ppm. Assuming a bromine/chlorine ratio of 0.02, 

the bromine content in coal was calculated with minimum, average, and maximum values of 8 

ppm, 11 ppm, and 58 ppm. 

Based on the estimated bromine content in coal, the bromide content in the Cane Run 

discharge into the Ohio River resulting from naturally occurring coal was calculated. Coal 
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consumption data for the Cane Run power plant was obtained from the U.S. Energy Information 

Administration (EIA) Form 923 for the year 2014. Cane Run has currently three operable coal

fired units using bituminous coal. The coal consumption data for all of the units for each month 

were totaled to provide monthly coal consumption and then divided by the number of days in 

each month to determine average daily coal consumption. These data were reported on a "wet

basis" and converted to dry-basis assuming average moisture content of 6.5 percent [NETL 

2012]. 

Based on literature review, 90.2 percent of bromide in dry coal is in the gas phase post

combustions and makes it to the FGD system (Peng et al. 2013). Capture of this 90.2 percent 

bromide in the flue gas stream was assumed to be at 77 percent (minimum), 84 percent 

(average), and 100 percent (maximum) [Meij, 1994]. These data and assumptions were utilized 

to compute the average daily bromide load in kg/day (refer to the sample calculations below). 

Bromide Addition (In the form of Calcium Bromide Salts) to Coal in Boiler Units 

The USEP A issued a more stringent regulation with regards to mercury emissions from 

coal-fired power plants in 2011 known as MATS (Mercury and Air Toxic Standards) [US EPA 

2011MATS]. To comply with these regulations, various new technologies are being 

implemented that facilitate oxidation of mercury in the flue gas stream. One of the most effective 

methods to promote mercury oxidation is the addition of Calcium Bromide salts ( CaBr2) to the 

coal either prior to combustion, in the boiler units or upstream of scrubbers. The concentration of 

CaBr2 added as bromide depends on a number of factors such as the type of coal used and the 

type of emissions control equipment used in the power plant. The average range of Br 

concentration for bituminous coal considered in this study is 250-350 ppm (Dombrowski et. al 

2010). 

Bromide Addition (In the form of Sodium Bromide Salts) in Scrubber Units 

Bromide is added to scrubber units in power plants as Sodium Bromide salts to control 

biofouling issues. The amount of Bromide added to the scrubbers units is currently being 

researched upon and hence is not included in the loading calculations. 
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Sample Calculations: Loading from Bromide Present in Coal (for Cane Run Power Plant) 

1. Chlorine content in coal: 400 ppm 

2. Bromine to Chlorine ratio: 0.02 

3. Bromine content in coal: 8 ppm 

4. Bromine utilized in FGD system: 90.20% = 7.22 ppm 

5. Bromine capture in the flue gas stream: 77% of90.20% utilized= 5.56 ppm 

6. Coal consumption at Cane Run plant in January 2014 = 119.89 million-kg (wet basis) 

(Form 923) 

7. Average daily coal consumption at Cane Run in January 2014: 

6 
kg month _ 

6 
kg coal (wet basis) 

119.89x10 hx 
1

d -3.86x10 d 
mont 3 ays ay 

8. Average moisture content of coal (based on bituminous range 1- 12%) = 6.5 % 

9. Daily coal consumption (dry-basis): 

6 
kg coal (wet basis) (100 - 6.5) _ 

6 
kg coal (dry basis) 

3.86 X 10 day X 100 - 3.62 X 10 day 

10. Estimated Bromide loading: 

1 kg kg coal (dry basis) kg 
5.55 ppm x-6 -k x3.62x 106 d =20.09 -d Br 

10 g ay ay 

Thus loading from natural Br content in coal = 20.09 kg/day Br 

EE&T, INC. 8 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00003446-00094 



Sample Calculations: Loading from Bromide addition inform ojCaBr2 salts (for Cane Run 

Power Plant) 

1. Bromine capture in the flue gas stream: 77% 

2. CaBr2 addition as Br in the boiler= 300 ppm 

3. Coal consumption at Cane Run plant in January 2014 = 119.89 million-kg (wet basis) 

(Form 923) 

4. Average daily coal consumption at Cane Run in January 2014: 

6 
kg month _ 

6 
kg coal (wet basis) 

119.89x10 hx 
1

d -3.86x10 d 
mont 3 ays ay 

5. Average moisture content of coal (based on bituminous range 1- 12%) = 6.5% 

6. Daily coal consumption (dry-basis): 

6 
kg coal (wet basis) (100 - 6.5) _ 

6 
kg coal (dry basis) 

3.86 X 10 day X 100 - 3.62 X 10 day 

7. Estimated Bromide loading: 

1 kg_ kg coal (dry basis) 
77%x 17171 300 ppmx -:-=17l x3.62x 106 171 

106 kg day 

kg 
=835.30 -d Br in dry coal 

ay 

Loading from added Br content= 835.30 kg/day Br 

Therefore, total loading of bromide from the Cane Run Power Plant discharge is: 

Total Br loading = 20.09 + 835.30 = 855.39 kg/day Br 
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To: 
From: 
Sent: 
Subject: 

Shell, Karrie-Jo[Sheii.Karrie-Jo@epa.gov] 
Jordan, Ronald 
Tue 8/15/2017 7:15:49 PM 
RE: SE guidelines 

Did you read the motion and Pruitt's letter at the end? 

From: Shell, Karrie-Jo 
Sent: Tuesday, August 15, 2017 3:13PM 
To: Ramach, Sean <Ramach.Sean@epa.gov>; Jordan, Ronald <Jordan.Ronald@epa.gov> 
Subject: FW: SE guidelines 

When you expect the regions to receive the link about the EPA's decision regarding the petition 
to the revised SE rule? 

Karrie-Jo Robinson-Shell, P.E. 

Environmental Engineer 

US EPA Region 4 

Water Protection Division 

61 Forsyth Street 

Atlanta, GA 30303 

( 404) 562-9308 
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To: Benware, Richard[Benware.Richard@epa.gov]; Goldberg, 
Michaei[Goldberg.Michael@epa.gov]; Chen, Jimmy[Chen.Jimmy@epa.gov]; Cuff, 
Jalyse[ cuff.jalyse@epa. gov]; Allen, Ash ley[ Allen .Ashley@epa. gov] 
From: Jordan, Ronald 
Sent: Mon 10/16/2017 7:28:06 PM 
Subject: AWWA Comments 

I don't recall whether I already forwarded the AWWA comments. See attached 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00003477-00001 



To: 
From: 
Sent: 
Subject: 

Walker, Lemuei[Walker.Lemuel@epa.gov] 
Jordan, Ronald 
Tue 8/15/2017 3:59:21 PM 
FW: steam electric - motion as filed 

Fyi. Groundhog day, I guess. 

From: Zomer, Jessica 
Sent: Monday, August 14, 2017 5:58PM 
To: Fotouhi, David <fotouhi.david@epa.gov>; Neugeboren, Steven 
<Neugeboren.Steven@epa.gov>; Levine, MaryEllen <levine.maryellen@epa.gov>; Wood, 
Robert <Wood.Robert@epa.gov>; Matuszko, Jan <Matuszko.Jan@epa.gov>; Jordan, Ronald 
<Jordan.Ronald@epa.gov>; Drinkard, Andrea <Drinkard.Andrea@epa.gov>; Ramach, Sean 
<Ramach.Sean@epa.gov> 
Subject: Fw: steam electric - motion as filed 

Here's the motion as filed. 

From: O'Donnell, Jessica (ENRD) <Jessica.O'Donnell@usdoj.gov> 
Sent: Monday, August 14, 2017 5:43PM 
To: Zomer, Jessica; McDermott, Martin (ENRD) 
Subject: steam electric - motion as filed 

Here is the filed motion. 

Jessica O'Donnell 

Senior Counsel for Appellate Matters 

Environmental Defense Section 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00003480-00001 
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To: Schnitker, Brian[Schnitker.Brian@epa.gov]; Covington, James[Covington.James@epa.gov]; 
Allen, Ashley[AIIen.Ashley@epa.gov] 
From: Jordan, Ronald 
Sent: Tue 8/15/2017 3:58:37 PM 
Subject: FW: steam electric - motion as filed 

From: Zomer, Jessica 
Sent: Monday, August 14, 2017 5:58PM 
To: Fotouhi, David <fotouhi.david@epa.gov>; Neugeboren, Steven 
<Neugeboren.Steven@epa.gov>; Levine, MaryEllen <levine.maryellen@epa.gov>; Wood, 
Robert <Wood.Robert@epa.gov>; Matuszko, Jan <Matuszko.Jan@epa.gov>; Jordan, Ronald 
<Jordan.Ronald@epa.gov>; Drinkard, Andrea <Drinkard.Andrea@epa.gov>; Ramach, Sean 
<Ramach.Sean@epa.gov> 
Subject: Fw: steam electric - motion as filed 

Here's the motion as filed. 

From: O'Donnell, Jessica (ENRD) <Jessica.O'Donnell@usdoj.gov> 
Sent: Monday, August 14, 2017 5:43PM 
To: Zomer, Jessica; McDermott, Martin (ENRD) 
Subject: steam electric - motion as filed 

Here is the filed motion. 

Jessica O'Donnell 

Senior Counsel for Appellate Matters 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00003487-00001 



Environmental Defense Section 

202.305.0851 
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To: 
From: 
Sent: 
Subject: 

Fyi 

Susan Thorneloe[Thorneloe.Susan@epa.gov] 
Jordan, Ronald 
Tue 8/15/2017 1 :29:36 PM 
FW: steam electric - motion as filed 

Regarding steam electric litigation - filed Monday 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00003492-00001 



To: Souders, Steve[Souders.Steve@epa.gov]; Benware, Richard[Benware.Richard@epa.gov]; 
Behan, Frank[Behan.Frank@epa.gov]; Karen Thundiyil[thundiyil.karen@epa.gov] 
From: Jordan, Ronald 
Sent: Tue 8/15/2017 1 :29:00 PM 
Subject: steam electric - motion as filed 

Regarding steam electric litigation - filed Monday 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00003500-00001 



To: Shriner, Paui[Shriner.Paul@epa.gov]; Deborah Bartram[Deborah.Bartram@erg.com]; 
Elizabeth Gentile[elizabeth.gentile@erg.com]; Thomas Finseth[Thomas.Finseth@erg.com]; Danielle 
Lewis[Danielle.lewis@erg.com] 
From: Jordan, Ronald 
Sent: Tue 8/15/2017 1 :24:29 PM 
Subject: steam electric - motion as filed 

Regarding steam electric litigation - filed Monday 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00003504-00001 



To: Pritts, Jesse[Pritts.Jesse@epa.gov]; Matuszko, Jan[Matuszko.Jan@epa.gov]; Gerstein, 
Arielle[gerstein.arielle@epa.gov] 
From: Jordan, Ronald 
Sent: Tue 8/15/2017 12:08:32 AM 
Subject: FW: Comparison of Steam Public Hearing and Public Comments 

I asked ERG to perform a rough comparison of information from the public hearing (oral 
statements and hard copies dropped off) to the public comments submitted via regulations.gov. 
To review the public comment topics, ERG downloaded EPA's summary working file from the 
SharePoint site. ERG then reviewed the transcript and written materials and compiled a list of 
"new" issues and arguments that appeared to not be explicitly included in the public comments. 

Since ERG was not involved in drafting comment responses and didn't review any of the public 
comments, this comparison relies heavily on the SharePoint file to identify what was "new" 
(excluding "off-topic" support of the 2015 Final Rule not related to the compliance dates). 
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To: 
From: 
Sent: 
Subject: 

Matuszko, Jan [Matuszko. Jan@epa .gov] 
Jordan, Ronald 
Mon 8/14/2017 11:52:31 PM 
RE: postponement notice 

I added a few comments replying to your comments 

From: Matuszko, Jan 
Sent: Monday, August 14,2017 5:09PM 
To: Jordan, Ronald <Jordan.Ronald@epa.gov> 
Subject: Fwd: postponement notice 

Look at my responses to their comments. Anything to add? 

Sent from my iPhone 

Begin forwarded message: 

From: "Matuszko, Jan" 
Date: August 14, 2017 at 2:11:32 PM EDT 
To: "Zomer, Jessica" :g[!M~~~~~~m:> 
Subject: postponement notice 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00003514-00001 



To: Pritts, Jesse[Pritts.Jesse@epa.gov]; Gerstein, Arielle[gerstein.arielle@epa.gov] 
Cc: Matuszko, Jan[Matuszko.Jan@epa.gov]; Elizabeth Gentile[elizabeth.gentile@erg.com]; Zomer, 
Jessica[Zomer.Jessica@epa.gov] 
From: Jordan, Ronald 
Sent: Fri 8/11/2017 12:58:58 AM 
Subject: FW: Final Transcript - Steam Public Hearing 

Jesse & Arielle, 

The transcript for the public hearing is attached. I asked ERG to conduct a quick review of the 
transcript to identify any significant issues that were not already raised during the public 
comment period. Keep in mind that since ERG hasn't been involved with drafting comment 
responses, this review may not perfect. Nevertheless, I thought additional sets of eyes going 
through the transcript would be helpful. 

From: Elizabeth Gentile [ mailto:Elizabeth.Gentile@erg.com] 
Sent: Thursday, August 10, 2017 10:12 AM 
To: Jordan, Ronald <Jordan.Ronald@epa.gov> 
Cc: Deborah Bartram <deborah.bartram@erg.com> 
Subject: Final Transcript - Steam Public Hearing 

Ron: 

We received the final transcript for the July 31 public hearing. At this point, we are developing a 
list of attendees and comparing the transcript to the hard copy comments received to identify any 
"new" topics. 

I wanted to pass along the PDF received from the court reporter in case you needed to reference 
it at all. Would you like me to also pass along to Jesse? 

Let me know if you have any questions. 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00003531-00001 



Thanks, 

Liz 

Elizabeth A. Gentile 

Environmental Engineer 

Eastern Research Group, Inc. 

14555 Avion Parkway, Suite 200 

Chantilly, VA 20151 

Phone:484-364-4481 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00003531-00002 



To: 
From: 
Sent: 
Subject: 

Deborah Bartram[Deborah. Bartram@erg. com] 
Jordan, Ronald 
Thur 8/31/2017 3:19:36 PM 
econ memo for docket 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00003533-00001 



To: Elizabeth Gentile[elizabeth.gentile@erg.com] 
Cc: 
From: 

Deborah Bartram[Deborah.Bartram@erg.com]; Matuszko, Jan[Matuszko.Jan@epa.gov] 
Jordan, Ronald 

Sent: Fri 8/11/2017 12:42:21 AM 
Subject: FW: Need two DCN Numbers for final postponement rule 

Liz, 

Jan has identified a couple documents that will need to be added to the record for the final rule 
(see below email and attached document). Please assign two DCNs- send those to me Friday, 
with cc to Jan. 

Thanks! 

From: Matuszko, Jan 
Sent: Thursday, August 10, 2017 3:32PM 
To: Jordan, Ronald <Jordan.Ronald@epa.gov> 
Subject: Need two DCN Numbers for final postponement rule 

One is for a document econ is putting together than explains how they calculated the foregone 
benefits/costs. The second is attached. 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00003535-00001 



To: 
Cc: 
From: 
Sent: 
Subject: 

Mark, 

Mark Pastore[ m pastore@eescorp. com] 
David Martin (dmartin@prochemwater.com)[dmartin@prochemwater.com] 
Jordan, Ronald 
Tue 8/8/2017 6:18:09 PM 
RE: ELG Stay Update- New Membrane Technology 

I'm definitely out on travel Monday and Tuesday that week, and possibly also Wednesday. I 
absolutely would be available any time Thursday or Friday. Given the current uncertainty about 
Wednesday, would either Thursday or Friday be possible for you? 

From: Mark Pastore [ mailto:mpastore@eescorp.com] 
Sent: Tuesday, August 08, 2017 1:52PM 
To: Jordan, Ronald <Jordan.Ronald@epa.gov> 
Cc: David Martin (dmartin@prochemwater.com) <dmartin@prochemwater.com> 
Subject: RE: ELG Stay Update -New Membrane Technology 

From: Jordan, Ronald ~~~~~~~~~~~J 
Sent: Tuesday, August 08, 2017 12:09 PM 
To: Mark Pastore 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00003537-00001 



Subject: RE: ELG Stay Update- New Membrane Technology 

Good afternoon, 

Thank you for offering to share information about your work developing treatment technology 
for FGD wastewater. We are very interested in learning more about your membrane technologies 
and in particular about pilot tests conducted with power plant wastewater. Effluent quality and 
system costs are also topics we'd like to learn more about. If you anticipate being in the 
Washington DC area within the next couple months, I'd appreciate if you can take time to stop 
by our office so we can have an in-depth discussion. 

I look forward to hearing from you. 

Regards, 

Ron 

Ron Jordan 

Office of Water 

Engineering and Analysis Division 

Washington DC 

202.566. 1003 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00003537-00002 



From: Mark Pastore L~~~~~~~~~~~!.!J 
Sent: Monday, August 07, 2017 12:50 PM 
To: Jordan, Ronald 
Subject: ELG Stay Update -New Membrane Technology 

Dear Mr. Jordan, 

I trust the review of comments received on the ELG stay is going well. I wanted to offer my 
help in providing data to your group on advanced membrane technologies for meeting ELG 
rules. We have conducted many pilot studies with various FGD waste water streams with 
excellent results at a fraction of the cost of what the EPA had for BACT in the 2015 regulations. 
We trust you are evaluating these types of new technologies which allow power plants to meet 
all ELG regulations without issue and at a reasonable cost. You may visit our website for more 
information. 

Please do not hesitate to contact me if you would like specific data to review. We are happy to 
help. 

Sincerely, 

Mark Pastore 

Director Business Development 

KLeeNwater, LLC 

Cell: 203-733-3126 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00003537-00003 



To: 
Cc: 
From: 
Sent: 
Subject: 

Fyi 

Matuszko, Jan [Matuszko. Jan@epa .gov] 
Benware, Richard[Benware. Richard@epa.gov] 
Jordan, Ronald 
Tue 8/8/2017 4:27:27 PM 
FW: ELG Stay Update- New Membrane Technology 

Lots of vendors eager to step up to the plate. Here's one more ... 

There are now at least 3 vendors that have tested and are marketing treat&discharge technology 
that combines microfiltration (or similar) with reverse osmosis, as an alternative to biological 
treatment for FGD wastewater. 

The main categories I currently place FGD treatment technologies in are: 

•DDDDDDDD Biological 

•DDDDDDDD Adsorption (e.g., zero-valent iron) 

•DDDDDDDD Filtration (e.g., micro filtration+ RO) 

•DDDDDDDD Thermal (several approaches) 

•DDDDDDDD Solidification 

•DDDDDDDD Surface impoundments (gravity settling) 

•DDDDDDDD Chemical precipitation 

From: Jordan, Ronald 
Sent: Tuesday, August 08, 2017 12:09 PM 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00003538-00001 



To: Mark Pastore <mpastore@eescorp.com> 
Subject: RE: ELG Stay Update -New Membrane Technology 

Good afternoon, 

Thank you for offering to share information about your work developing treatment technology 
for FGD wastewater. We are very interested in learning more about your membrane technologies 
and in particular about pilot tests conducted with power plant wastewater. Effluent quality and 
system costs are also topics we'd like to learn more about. If you anticipate being in the 
Washington DC area within the next couple months, I'd appreciate if you can take time to stop 
by our office so we can have an in-depth discussion. 

I look forward to hearing from you. 

Regards, 

Ron 

Ron Jordan 

Office of Water 

Engineering and Analysis Division 

Washington DC 

202.566. 1003 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00003538-00002 



From: Mark Pastore L~~~~~~~~~~~~J 
Sent: Monday, August 07, 2017 12:50 PM 
To: Jordan, Ronald< > 
Subject: ELG Stay Update -New Membrane Technology 

Dear Mr. Jordan, 

I trust the review of comments received on the ELG stay is going well. I wanted to offer my 
help in providing data to your group on advanced membrane technologies for meeting ELG 
rules. We have conducted many pilot studies with various FGD waste water streams with 
excellent results at a fraction of the cost of what the EPA had for BACT in the 2015 regulations. 
We trust you are evaluating these types of new technologies which allow power plants to meet 
all ELG regulations without issue and at a reasonable cost. You may visit our website for more 
information. 

Please do not hesitate to contact me if you would like specific data to review. We are happy to 
help. 

Sincerely, 

Mark Pastore 

Director Business Development 

KLeeNwater, LLC 

Cell: 203-733-3126 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00003538-00003 



To: 
Bee: 
From: 
Sent: 
Subject: 

Mark Pastore[mpastore@eescorp.com] 
Jordan, Ronald[ Jordan. Ronald@epa. gov] 
Jordan, Ronald 
Tue 8/8/2017 4:08:53 PM 
RE: ELG Stay Update- New Membrane Technology 

Good afternoon, 

Thank you for offering to share information about your work developing treatment technology 
for FGD wastewater. We are very interested in learning more about your membrane technologies 
and in particular about pilot tests conducted with power plant wastewater. Effluent quality and 
system costs are also topics we'd like to learn more about. If you anticipate being in the 
Washington DC area within the next couple months, I'd appreciate if you can take time to stop 
by our office so we can have an in-depth discussion. 

I look forward to hearing from you. 

Regards, 

Ron 

Ron Jordan 

Office of Water 

Engineering and Analysis Division 

Washington DC 

202.566. 1003 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00003539-00001 



From: Mark Pastore [ mailto:mpastore@eescorp.com] 
Sent: Monday, August 07, 2017 12:50 PM 
To: Jordan, Ronald <Jordan.Ronald@epa.gov> 
Subject: ELG Stay Update -New Membrane Technology 

Dear Mr. Jordan, 

I trust the review of comments received on the ELG stay is going well. I wanted to offer my 
help in providing data to your group on advanced membrane technologies for meeting ELG 
rules. We have conducted many pilot studies with various FGD waste water streams with 
excellent results at a fraction of the cost of what the EPA had for BACT in the 2015 regulations. 
We trust you are evaluating these types of new technologies which allow power plants to meet 
all ELG regulations without issue and at a reasonable cost. You may visit our website for more 
information. 

Please do not hesitate to contact me if you would like specific data to review. We are happy to 
help. 

Sincerely, 

Mark Pastore 

Director Business Development 

KLeeNwater, LLC 

Cell: 203-733-3126 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00003539-00002 



To: Benware, Richard[Benware.Richard@epa.gov]; Goldberg, 
Michaei[Goldberg.Michael@epa.gov]; Chen, Jimmy[Chen.Jimmy@epa.gov] 
Cc: Allen, Ashley[AIIen.Ashley@epa.gov]; Cuff, Jalyse[cuff.jalyse@epa.gov] 
From: Jordan, Ronald 
Sent: Fri 10/13/2017 12:25:22 AM 
Subject: RE: AWW Comments 

The A WW A brief is attached. Still working on getting the copyrighted info. 

From: Benware, Richard 
Sent: Thursday, October 12,2017 4:17PM 
To: Goldberg, Michael <Goldberg.Michael@epa.gov>; Chen, Jimmy <Chen.Jimmy@epa.gov> 
Cc: Allen, Ashley <Allen.Ashley@epa.gov>; Jordan, Ronald <Jordan.Ronald@epa.gov>; Cuff, 
Jalyse <cuff.jalyse@epa.gov> 
Subject: A WW Comments 

Mike/Jimmy, 

Can't remember which of you volunteered to look into the American Water Works 
comments and legal brief, but attached please find their comments on the proposed rule 
(pdf). There was also a 2017 copyrighted comment in the docket which I suppose is 
related to the postponement rule, but the abstract indicates it has to do with bromides. I 
pasted the regulations.gov abstract below. Ron/Jan, do either of you have a copy of 
this? If not, we'll need someone to track it down from the docket folks. Also, I don't have 
the legal briefs, so if someone could share the AWW brief that would be helpful as well. 

As far as contacting AWW, I'd be comfortable reaching out to Tracy Mehan once we 
look over these materials and talk about what else we might want from them. He was 
my former Environmental Law professor and had me return to George Mason to guest 
lecture for his class a couple times. For those who are newer to things, he was the 
former AA of OW for part of the Bush administration. 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00003546-00001 



Best, 

-Richard 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00003546-00002 



To: Covington, James[Covington.James@epa.gov]; Schnitker, Brian[Schnitker.Brian@epa.gov]; 
Allen, Ashley[AIIen.Ashley@epa.gov] 
From: Jordan, Ronald 
Sent: Mon 6/12/2017 5:47:13 PM 
Subject: FW: Briefing Package for Steam Electric meeting with OW on 6/14 

fyi 

From: Matuszko, Jan 
Sent: Monday, June 12,2017 1:15PM 
To: Crawford, Tiffany <Crawford.Tiffany@epa.gov> 
Cc: Southerland, Elizabeth <Southerland.Eiizabeth@epa.gov>; Christensen, Christina 
<Christensen.Christina@epa.gov>; Wood, Robert <Wood.Robert@epa.gov>; Jordan, Ronald 
<Jordan.Ronald@epa.gov>; Scozzafava, MichaeiE <Scozzafava.MichaeiE@epa.gov>; Zomer, 
Jessica <Zomer.Jessica@epa.gov> 
Subject: Briefing Package for Steam Electric meeting with OW on 6/14 

Tiffany, 

Please forward the attached briefing to the appropriate folks in OW. Betsy already 
reviewed and her comments were incorporated. 

Jan 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00003552-00001 



To: 
From: 
Sent: 
Subject: 

Karen Thundiyil[thundiyil.karen@epa.gov] 
Jordan, Ronald 
Mon 6/12/2017 5:46:50 PM 
FW: Briefing Package for Steam Electric meeting with OW on 6/14 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00003554-00001 



To: Benware, Richard[Benware.Richard@epa.gov]; Chen, Jimmy[Chen.Jimmy@epa.gov]; 
Goldberg, Michaei[Goldberg.Michael@epa.gov]; Cuff, Jalyse[cuff.jalyse@epa.gov]; Deborah 
Bartram[deborah.bartram@erg.com]; Danielle Lewis[Danielle.Lewis@erg.com] 
From: Jordan, Ronald 
Sent: Wed 10/18/2017 7:34:40 PM 
Subject: FW: Oasys Water- additional information and meeting dates 

More information regarding tomorrow .... sorry!!!! 

From: John Tracy [ mailto:jtracy@oasyswater.com] 
Sent: Thursday, October 05, 2017 3:43PM 
To: Jordan, Ronald <Jordan.Ronald@epa.gov> 
Subject: Oasys Water - additional information and meeting dates 

Hello Ron, 

Attached are several other publications related to our FO based membrane brine concentrator 
(MBC) performance on FGD wastewater applications. The EUEC 2017 slides show results from 
the pilot demonstration at the Plant Bowen Water Research Center. The translated document is a 
third party performance report on the ZLD system at Huaneng Group's Changxing Power Plant 
in China. This document contains some good energy information. 

I did confirm our availability for a meeting at your offices during the week of 10/16. The best 
dates for us are Thursday or Friday, 10/19 or 10/20. 

Currently, the best dates for seeing the pilot system at Conemaugh Station are October 31 
(afternoon) or November 1. The prior week may be possible as well, if your other trip falls 
through. 

We look forward to presenting our technology to you in greater detail. 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00003556-00001 



Best regards, 

John 

Sr. Director, Marketing & Commercial Ops. 

Oasys Water, Inc. 

M: +1 (978) 395-1590 

0: + 1 (617) 982-7829 

This communication from Oasys Water and any attachments transmitted with it may contain information that is confidential, proprietary, 
privileged and exempt from disclosure under applicable law. It is intended solely for the use of the individual or entity to which it is addressed. If 
you are not the intended recipient, you are notified that any use, dissemination or copying of this communication or its attachments is 
strictly prohibited. If you have received this communication in error, please notify the sender and delete this communication and all attachments. 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00003556-00002 



To: 
Cc: 
From: 
Sent: 
Subject: 

Mark, 

Mark Pastore[ m pastore@eescorp. com] 
David Martin (dmartin@prochemwater.com)[dmartin@prochemwater.com] 
Jordan, Ronald 
Thur 8/24/2017 2:12:13 PM 
RE: ELG Stay Update- New Membrane Technology 

My travel plans have firmed up. I'm available on Wednesday, Sept 27. Let me know what time 

From: Mark Pastore [ mailto:mpastore@eescorp.com] 
Sent: Tuesday, August 08, 2017 1:52PM 
To: Jordan, Ronald <Jordan.Ronald@epa.gov> 
Cc: David Martin (dmartin@prochemwater.com) <dmartin@prochemwater.com> 
Subject: RE: ELG Stay Update -New Membrane Technology 

From: Jordan, Ronald L!.!..!!~~~::::!!.!.::..~~~~~~J 
Sent: Tuesday, August 08, 2017 12:09 PM 
To: Mark Pastore 
Subject: RE: ELG Stay Update- New Membrane Technology 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00003562-00001 



Good afternoon, 

Thank you for offering to share information about your work developing treatment technology 
for FGD wastewater. We are very interested in learning more about your membrane technologies 
and in particular about pilot tests conducted with power plant wastewater. Effluent quality and 
system costs are also topics we'd like to learn more about. If you anticipate being in the 
Washington DC area within the next couple months, I'd appreciate if you can take time to stop 
by our office so we can have an in-depth discussion. 

I look forward to hearing from you. 

Regards, 

Ron 

Ron Jordan 

Office of Water 

Engineering and Analysis Division 

Washington DC 

202.566. 1003 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00003562-00002 



From: Mark Pastore L~~~~~~~~~~~:.!.J 
Sent: Monday, August 07, 2017 12:50 PM 
To: Jordan, Ronald 
Subject: ELG Stay Update -New Membrane Technology 

Dear Mr. Jordan, 

I trust the review of comments received on the ELG stay is going well. I wanted to offer my 
help in providing data to your group on advanced membrane technologies for meeting ELG 
rules. We have conducted many pilot studies with various FGD waste water streams with 
excellent results at a fraction of the cost of what the EPA had for BACT in the 2015 regulations. 
We trust you are evaluating these types of new technologies which allow power plants to meet 
all ELG regulations without issue and at a reasonable cost. You may visit our website for more 
information. 

Please do not hesitate to contact me if you would like specific data to review. We are happy to 
help. 

Sincerely, 

Mark Pastore 

Director Business Development 

KLeeNwater, LLC 

Cell: 203-733-3126 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00003562-00003 



To: 
Cc: 
From: 
Sent: 
Subject: 

Meghan, 

Hessenauer, Meghan[Hessenauer.Meghan@epa.gov] 
Allen, Ashley[AIIen.Ashley@epa.gov] 
Jordan, Ronald 
Mon 9/18/2017 2:38:46 PM 
draft WA for steam electric 

The work assignment for steam electric is attached. Other docs will follow, to the extent they can 
be filled out yet! 

Fyi, I'm heading out on vacation in less than 2 hrs ... 

Ron Jordan 

Office of Water 

Engineering and Analysis Division 

Washington DC 

202.566. 1003 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00003563-00001 



To: Elizabeth Gentile[Eiizabeth.Gentile@erg.com] 
Cc: 
From: 

Deborah Bartram[Deborah.Bartram@erg.com]; Thomas Finseth[Thomas.Finseth@erg.com] 
Jordan, Ronald 

Sent: 
Subject: 

Liz, 

Wed 6/7/2017 6:31:53 PM 
FW: Follow Up Re ELG Rule 

I don't recall if I already forwarded this to you. Please include the letter and attached 
presentation as record documents that will be uploaded to the docket at some point. 

From: James Peterson [ mailto:jamespeterson@frontierwater.com] 
Sent: Thursday, May 18, 2017 11:12 AM 
To: Southerland, Elizabeth <Southerland.Elizabeth@epa.gov>; Tim Pickett 
<timpickett@frontierwater.com>; Wood, Robert <Wood.Robert@epa.gov>; Scozzafava, 
MichaelE <Scozzafava.MichaelE@epa.gov>; Jordan, Ronald <Jordan.Ronald@epa.gov>; 
Shapiro, Mike <Shapiro.Mike@epa.gov> 
Cc: Christensen, Christina <Christensen.Christina@epa.gov>; Thundiyil, Karen 
<Thundiyil.Karen@epa. gov>; Tim Pickett <timpickett@frontierwater.com> 
Subject: Follow Up Re ELG Rule 

Betsy and team- thank you for your time during this critical moment for the steam electric ELG 
rule. 

Please see attached letter and presentation as follow up to our meeting on May 17th. 

Regards, 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00003584-00001 



Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00003584-00002 



To: Wingate, Diedra[Wingate.Diedra@epa.gov] 
Cc: EPA-FederaiRegisterliaison[EPA-FederaiRegisterliaison@epa.gov]; Matuszko, 
Jan[Matuszko.Jan@epa.gov] 
From: Jordan, Ronald 
Sent: Thur 6/1/2017 4:28:14 PM 
Subject: RE: EPA-HQ-OW-2009-0819; FRL-9962-51-0W, FR 2017-11221 

Diedra, 

Please see the attached file with suggested edits, per the request from OFR. 

Regards, 

Ron 

Ron Jordan 

Office of Water 

Engineering and Analysis Division 

Washington DC 

202.566. 1003 

From: Wingate, Diedra 
Sent: Friday, May 26, 2017 2:07PM 
To: Jordan, Ronald <Jordan.Ronald@epa.gov> 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00003587-00001 



Cc: EPA-FederalRegisterLiaison <EPA-FederalRegisterLiaison@epa.gov> 
Subject: FW: EPA-HQ-OW-2009-0819; FRL-9962-51-0W, FR 2017-11221 

Thanks, 

Diedra Wingate 

Federal Register Liaison, Senior Editor 

Regulatory Management Division, Office of Policy 

Environmental Protection Agency 

(202) 566-1596 (Office) 

(202) 564-8601 (Fax) 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00003587-00002 



From: Denhardt, Michael (OFR) L~~~~~~~~~~J 
Sent: Friday, May 26, 2017 12:37 PM 
To: EPA-FederalRegisterLiaison 

Owens, Nicole < 
>; Thomas, Elizabeth < 

Cc: Giles, Kent H. (OFR) 
Subject: EPA-HQ-OW-2009-0819; FRL-9962-51-0W, FR 2017-11221 

Hello, 

Sent for markup approval, please see attached. 

Thanks, 

Mike Denhardt 

Editor, Scheduling Unit 

Office of the Federal Register 

National Archives and Records Administration 

Office: (202) 741-6083 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) 

Morris, Stephanie 
; Wingate, Diedra 

ED_001413A_00003587-00003 



To: Matuszko, Jan[Matuszko.Jan@epa.gov] 
From: Jordan, Ronald 
Sent: Tue 5/30/2017 5:54:27 PM 
Subject: FW: EPA-HQ-OW-2009-0819; FRL-9962-51-0W, FR 2017-11221 

Ok, Jessica is fine with making a change but OFR didn't suggest language and Jessica doesn't 
want to. See below. 

From: Zomer, Jessica 
Sent: Tuesday, May 30, 2017 1:46PM 
To: Jordan, Ronald <Jordan.Ronald@epa.gov> 
Subject: RE: EPA-HQ-OW-2009-0819; FRL-9962-51-0W, FR 2017-11221 

Maybe OP can help with this? If not, I can try, but they always fix what I do anyway. 

From: Jordan, Ronald 
Sent: Tuesday, May 30, 2017 12:12 PM 
To: Zomer, Jessica 
Subject: Re: EPA-HQ-OW-2009-0819; FRL-9962-51-0W, FR 2017-11221 

I assume they want EPA to do so, since they didn't propose anything. Will you do so? 
Alternatively, we could punt this back to OFR and ask them to propose the text. 

From: Zomer, Jessica 
Sent: Tuesday, May 30, 2017 12:08:52 PM 
To: Jordan, Ronald 
Subject: RE: EPA-HQ-OW-2009-0819; FRL-9962-51-0W, FR 2017-11221 

I think their suggestion is fine, but I assume that we need to come up with the reg text to 
do what they suggest - or will they do that? 

From: Jordan, Ronald 
Sent: Tuesday, May 30, 2017 12:06 PM 
To: Zomer, Jessica 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00003589-00001 



Subject: Fw: EPA-HQ-OW-2009-0819; FRL-9962-51-0W, FR 2017-11221 

do you agree with making the suggested edits? 

From: Wingate, Diedra 
Sent: Friday, May 26, 2017 2:06PM 
To: Jordan, Ronald 
Cc: EPA-FederaiRegisterliaison 
Subject: FW: EPA-HQ-OW-2009-0819; FRL-9962-51-0W, FR 2017-11221 

Thanks, 

Diedra Wingate 

Federal Register Liaison, Senior Editor 

Regulatory Management Division, Office of Policy 

Environmental Protection Agency 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00003589-00002 



(202) 566-1596 (Office) 

(202) 564-8601 (Fax) 

From: Denhardt, Michael ( OFR) [Illi~!JTIQml!l§l[Q]@fiQQJ!Q~] 
Sent: Friday, May 26, 2017 12:37 PM 
To: EPA-FederaiRegisterliaison <J;.E~~~~ 

Owens, Nicole < 
Thomas, Elizabeth < 

Cc: Giles, Kent H. (OFR) <!sgiJ~QillJ2QJ;IQY 
Subject: EPA-HQ-OW-2009-0819; FRL-9962-51-0W, FR 2017-11221 

Hello, 

Sent for markup approval, please see attached. 

Thanks, 

Mike Denhardt 

Editor, Scheduling Unit 

Office of the Federal Register 

National Archives and Records Administration 

Office: (202) 7 41-6083 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) 

Morris, Stephanie 
; Wingate, Diedra 

ED_001413A_00003589-00003 
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To: Zomer, Jessica[Zomer.Jessica@epa.gov] 
From: Jordan, Ronald 
Sent: Tue 5/30/2017 4:05:42 PM 
Subject: Fw: EPA-HQ-OW-2009-0819; FRL-9962-51-0W, FR 2017-11221 

do you agree with making the suggested edits? 

From: Wingate, Diedra 
Sent: Friday, May 26, 2017 2:06 PM 
To: Jordan, Ronald 
Cc: EPA-FederaiRegisterliaison 

Subject: FW: EPA-HQ-OW-2009-0819; FRL-9962-51-0W, FR 2017-11221 

Thanks, 

Diedra Wingate 

Federal Register Liaison, Senior Editor 

Regulatory Management Division, Office of Policy 

Environmental Protection Agency 

(202) 566-1596 (Office) 
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(202) 564-8601 (Fax) 

From: Denhardt, Michael (OFR) [mailto:mdenhardt@gpo.gov] 
Sent: Friday, May 26, 2017 12:37 PM 
To: EPA-FederaiRegisterliaison <EPA-FederaiRegisterliaison@epa.gov>; Morris, Stephanie 
<Morris.Stephanie@epa.gov>; Owens, Nicole <Owens.Nicole@epa.gov>; Wingate, Diedra 
<Wingate.Diedra@epa.gov>; Thomas, Elizabeth <Thomas.Eiizabeth@epa.gov> 
Cc: Giles, Kent H. (OFR) <kgiles@gpo.gov> 
Subject: EPA-HQ-OW-2009-0819; FRL-9962-51-0W, FR 2017-11221 

Hello, 

Sent for markup approval, please see attached. 

Thanks, 

Mike Denhardt 

Editor, Scheduling Unit 

Office of the Federal Register 

National Archives and Records Administration 

Office: (202) 7 41-6083 
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To: 
From: 
Sent: 

Hoffman, Wendy[Hoffman. Wendy@epa .gov] 
Jordan, Ronald 
Tue 5/30/2017 12:01:12 PM 

Subject: RE: EPA Takes Action to Postpone Costly Steam Electric Power Plant Effluent Guidelines 
Rule 

From: Hoffman, Wendy 
Sent: Monday, May 29, 2017 8:39PM 
To: Jordan, Ronald <Jordan.Ronald@epa.gov> 
Subject: FW: EPA Takes Action to Postpone Costly Steam Electric Power Plant Effluent 
Guidelines Rule 

Oh no ..... 

From: EPA Office of Water lr!1S~~~Wf£~~~~~~{.J;J;;u:Dj 
Sent: Friday, May 26, 2017 11:26 AM 
To: Hoffman, Wendy > 
Subject: EPA Takes Action to Postpone Costly Steam Electric Power Plant Effluent Guidelines 
Rule 

EPA Takes Action to Postpone Costly Steam Electric 
Power Plant Effluent Guidelines Rule 

EPA Administrator Scott Pruitt signed a proposed rule to postpone compliance dates 
for the effluent limitations guidelines and standards for steam electric power plants (ELG 
Rule), which was published in November 2015. 

"This proposed rule is one of nearly two dozen significant regulatory reform actions I 
have taken during my short time as EPA Administrator to protect the environment, jobs 
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and affordable, reliable energy. Today's action, if finalized, will provide relief from the 
deadlines under the existing ELG Rule while we carefully consider the next steps for this 
regulation," said Administrator Pruitt. 

Specifically, EPA proposes to postpone the compliance dates for the more stringent 
best available technology economically achievable ("BAT") requirements in the 2015 
rule for each of the following wastestreams: fly ash transport water, bottom ash 
transport water, flue gas desulfurization ("FGD") wastewater, flue gas mercury control 
wastewater, and gasification wastewater. 

Last month EPA determined that two administrative petitions asking the agency to 
reconsider the 2015 ELG Rule raised issues sufficient to warrant reconsideration of the 
rule. 

EPA is requesting a 30-day comment period that will begin upon publication in the 
Federal Register at: and searching for EPA-HQ-OW-2009-0819. 

Stay Connected with U.S. EPA Office of Water: 

SUBSCRIBER SERVICES: 
~~~~~~~I~~~~-""-
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From: Jordan, Ronald 
Location: 3233 WJCE Call in 1-866-299-3188 passcode 2025640516 
Importance: Normal 
Subject: FW: Reconsideration of Steam Electric ELGs 
Start Date/Time: Tue 5/23/2017 5:00:00 PM 
End Date/Time: Tue 5/23/2017 6:00:00 PM 

-----Original Appointment----
From: Shapiro, Mike 
Sent: Tuesday, May 09, 2017 10:30 AM 
To: Shapiro, Mike; Greenwalt, Sarah; Southerland, Elizabeth; Matuszko, Jan; Wood, Robert; 
Jordan, Ronald; Fotouhi, David; Neugeboren, Steven; Levine, MaryEllen; Zomer, Jessica; Dravis, 
Samantha; Bolen, Brittany 
Cc: Rees, Sarah; Brown, Byron; Jackson, Ryan; Thundiyil, Karen; Nickerson, William; Covington, 
James; Benware, Richard; Campbell, Ann; Allen, Ashley; Lape, Jeff 
Subject: Reconsideration of Steam Electric ELGs 
When: Tuesday, May 23, 2017 1:00 PM-2:00 PM {UTC-05:00) Eastern Time {US & Canada). 
Where: 3233 WJCE Call in 1-866-299-3188 passcode 2025640516 
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To: Covington, James[Covington.James@epa.gov]; Walker, Lemuei[Walker.Lemuel@epa.gov]; 
Swietlik, William[Swietlik.William@epa.gov]; Schnitker, Brian[Schnitker.Brian@epa.gov] 
From: Jordan, Ronald 
Sent: Thur 5/18/2017 10:05:50 PM 
Subject: Fw: Steam Electric ELG Reconsideration - Briefing 1 - 5/23/17 

FYI 

From: Wood, Robert 
Sent: Thursday, May 18, 2017 5:15:43 PM 
To: Campbell, Ann; Penman, Crystal 
Cc: Jordan, Ronald; Scozzafava, MichaeiE; Matuszko, Jan; Christensen, Christina; Southerland, Elizabeth; 
Mclaughlin, Julianne 

Subject: Steam Electric ELG Reconsideration - Briefing 1 - 5/23/17 

Hi Ann and Crystal, 

Attached is the paper for the Steam Electric ELG reconsideration briefing scheduled for Tuesday 
5/23. Please let me know if you have any questions. Thanks. 
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To: 
From: 
Sent: 
Subject: 

Thundiyil, Karen[Thundiyii.Karen@epa.gov] 
Jordan, Ronald 
Thur 5/18/2017 10:05:19 PM 
Fw: Steam Electric ELG Reconsideration - Briefing 1 - 5/23/17 

The package, as submitted 

From: Wood, Robert 
Sent: Thursday, May 18, 2017 5:15:43 PM 
To: Campbell, Ann; Penman, Crystal 
Cc: Jordan, Ronald; Scozzafava, MichaeiE; Matuszko, Jan; Christensen, Christina; Southerland, Elizabeth; 
Mclaughlin, Julianne 

Subject: Steam Electric ELG Reconsideration - Briefing 1 - 5/23/17 

Hi Ann and Crystal, 

Attached is the paper for the Steam Electric ELG reconsideration briefing scheduled for Tuesday 
5/23. Please let me know if you have any questions. Thanks. 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00003602-00001 



To: Ramach, Sean[Ramach.Sean@epa.gov] 
From: Jordan, Ronald 
Sent: Tue 5/16/2017 7:31:06 PM 
Subject: RE: Emailing - AL 170007573 ROSS. pdf 

From: Ramach, Sean 
Sent: Tuesday, May 16, 2017 1: 19 PM 
To: Jordan, Ronald <Jordan.Ronald@epa.gov> 
Subject: RE: Emailing - AL 170007573 ROSS.pdf 

I don't think I ever saw the incoming control either. I am at the EPRI 316(b) conference so 
appreciate any help in getting a copy, not around to find someone who has CMS access and 
Rebecca who is in my branch is also out on travel. 
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From: Jordan, Ronald 
Sent: Monday, May 15, 2017 5:40PM 
To: Pickrel, Jan Ramach, Sean Wilson, 
Scott 
Subject: FW: Emailing- AL170007573 ROSS.pdf 

From: Scozzafava, MichaelE 
Sent: Monday, May 15,2017 3:20PM 
To: Jordan, Ronald Matuszko, Jan 
Subject: FW: Emailing- AL170007573 ROSS.pdf 

FYI - see attached. 

It appears that Mike would like us to explicitly state the status of the pretreatment requirements 
at the Lakeland Facility. As you recall, our letter did not directly address this because (I believe) 
they are still in place despite the stay and proposal to postpone. 

Will touch base with you tomorrow and how to address- or respond to- his comments. 

From: Brawner, Harvette 
Sent: Monday, May 15, 2017 2:58PM 
To: Scozzafava, MichaelE Zipf, Lynn 

Subject: Emailing- AL170007573 ROSS.pdf 
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From: Jordan, Ronald 
Location: DCRoomPYS5771/DC-Potomac-Yard-South-ORCR 
Importance: Normal 
Subject: FW: OW-ORCR Coordination Meeting 
Start Date/Time: Thur 10/26/2017 2:00:00 PM 
End Date/Time: Thur 10/26/2017 4:00:00 PM 

-----Original Appointment----
From: Benware, Richard 
Sent: Thursday, September 28, 2017 10:58 AM 
To: Benware, Richard; Jordan, Ronald; Behan, Frank 
Subject: OW-ORCR Coordination Meeting 
When: Thursday, October 26, 2017 10:00 AM-12:00 PM (UTC-05:00) Eastern Time (US & 
Canada). 
Where: DCRoomPYS5771/DC-Potomac-Y ard-South-ORCR 

Hi All, 

This meeting is being scheduled to allow OW and ORCR to coordinate their respective 
reconsideration of the Steam Electric ELG and CCR Disposal rules. Below is a draft 
agenda, so please provide any other topics you would like to discuss and we'll see what 
we can get through. 

Also, please note that there is both a physical room and a Skype Meeting/Call-in 
number (provided below). The skype meeting and call-in number are available for 
anyone working remotely, and we will show the screen on skype if/when materials are 
presented on the screen in the room. 

Best, 

-Richard 

DRAFT AGENDA: 
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• Introductions (5 min) 
• ELG Rule Status (15 min) 

0 Postponement rule and APA stay 
0 Short summary of provisions being reconsidered 
0 Oral argument status 
0 Overview of analyses being conducted 

• CCR Rule Status (25 min) 
0 Short summary of provisions being remanded 
0 Short summary of other provisions being/potentially being reconsidered 
0 Overview of WI IN Act Changes 
0 EPA Guidance/State Submissions 
0 Oral argument status 
0 Overview of analyses being conducted 

• CCR websites (60 minutes) 
0 How to find/use 
0 What's require/timeframe for various postings 
0 Understanding currently posted documents/walk-through example 

• Wrap-up/Next steps (1 0 min) 

This is an online meeting for Skype for Business, the professional 
meetings and communications app formerly known as Lync. 

Call in Number: 866-299-3188 

Conference Code: 703-308-8875 
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To: OP-ORPM-PRAD[OPORPMPRAD@epa.gov] 
Cc: Kenny, Shannon[Kenny.Shannon@epa.gov]; Rees, Sarah[rees.sarah@epa.gov]; Nickerson, 
William[Nickerson.William@epa.gov]; VanAkkeren, Brett[VanAkkeren.Brett@epa.gov] 
From: Lamson, Amy 
Sent: Tue 8/15/2017 2:12:45 PM 
Subject: Today's News 

FYI- An EO on environmental permitting likely today, steam electric ELG reconsideration, 
TSCA rule lawsuits, and more below. 

Amy Lamson 

Policy and Regulatory Analysis Division 

OA/OP/ORPM 

U.S. EPA 

202-564-3949 

~~~~~~~~~~~~~~~~~(hit Mel) 
NOAA Fisheries research biologists were on board the Yushin Maru 2 when the whales were 
spotted. The ship is part of the Pacific Ocean Whale and Ecosystem Research program, a 
collaborative effort headed by the International Whaling Commission. Using an acoustic 
recorder, and between sounds of killer whales and walrus, Crance picked up faint calls of a right 
whale east of Bristol Bay, Alaska. The two right whales are part of the eastern stock that number 
just 30 to 50 whales. 

People: 

In addition to efforts to keep meetings with career officials behind closed doors, Pruitt has ended 
EPA's policy of publicly posting his appointments calendar. Under his leadership, the agency has 
also shut down emissions data collection and removed nearly 2,000 web pages on climate change 
from EPA's website. 
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Sen. John Hoeven (R-N.D.) criticized Scott Pruitt for holding a closed-door meeting during a trip 
to the state last week. "I think [meetings] should be open," Hoeven told The Bismarck Tribune 
on Friday. "And when my office organizes them, that's how we do it." Hoeven's office told the 
Tribune that it had encouraged the EPA to open up Pruitt's meetings with state officials last 
Wednesday. 

Several EPA employees told E&E News that they didn't hear an announcement over the public 
address system that there was an active shooter or reports of gunshots. Instead, headquarters 
employees received emails informing them about the incident as it was happening. The HR chief 
said the agency is working with the inspector general, Federal Protective Service and local law 
enforcement on how to address a future security incident. In addition, the group is developing 
"an after action/lessons learned report to improve our response protocol," according to Vizian. 

Politico ME: LIGHTER SIDE OF PRUITT 

An Iowa television offered a glimpse at the softer side of EPA Administrator Scott 
Pruitt through a series of rapid-fire questions. The politician he admires most? Former Oklahoma 
Sen. Don Nickles. How he passes long hours traveling? "We always have a good time as far as 
good food and fellowship." How baseball can get even better? "I think we need to do more to 
export the product internationally." A bold prediction? The Chicago Cubs will win the World 
Series again within five years, noting the Ricketts family that owns the team "are good friends of 
mine." 

EPA Regs/ Air: 

Public health and environmental groups are fighting EPA's request for a federal appeals court to 
dismiss the groups' legal challenge to the agency's now-withdrawn plan to delay by one year 
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designations for which areas are meeting the 2015 ozone standard, with the groups saying 
dismissal risks EPA putting the plan "back into place." If the court does not wish to rule on 
EPA's motion to dismiss at this time, the groups ask that the court hold the case in abeyance until 
Nov. 8, in order to allow the Oct. 1 deadline to pass. 

The U.S. Court of Appeals for the District of Columbia Circuit ruled last week that U.S. EPA 
cannot require companies to eliminate some uses for HFCs, which regulators previously 
accepted as alternatives to ozone-depleting substances. Melchi said a potential appeal made it 
unwise for companies to make any dramatic change in course. He said the first step is to get clear 
answers on what can and cannot be sold or installed. Harold Blinderman, a partner at law firm 
Day Pitney LLP, said an appeal could come from the chemical industry, which supported and 
invested in the HFC phaseout, or from environmental organizations. EPA, however, may not 
have the appetite to support a rule developed under President Obama, he said. 

In Friday's reply, filed with the U.S. Court of Appeals for the District of Columbia Circuit, EPA 
lawyers said they did not oppose the extension motion, as long as the revised schedule takes 
account of the December holidays. But they bristled at industry's request that the court require 
EPA to report within 60 days on the status of the reconsideration petitions, most of which date 
back to December. 

A coalition of state attorneys general (AG) is charging EPA's proposed two-year delay of Obama
era methane limits for new oil and gas drilling operations is "blatantly unlawful" because it 
suffers from the same "fatal defect" as the agency's 90-day administrative stay of the standards 
recently vacated by a federal appellate court. 
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Bloomberg: __ ~--~--~~~~~~~~~--~----~~~~~~--
A move under consideration by the Trump administration could ease tough fuel-efficiency 
standards set to take effect in 2021 on pickups, SUVs and other light trucks, the bulwark of U.S. 
auto industry sales and profits. Automakers have been preparing for the rules since they were 
announced in 2011, and analysts say they're unlikely to make significant changes even if Trump 
moved to weaken the rules. Instead, carmakers would see a huge increase in efficiency credits 
they could use to help them meet stiffer targets in later years 

EPA Regs/Water: 

*AP: 
~~~~~~~~~~~~~~~~~~~~~~ 

The Environmental Protection Agency says it plans to scrap an Obama-era measure limiting 
water pollution from coal-fired power plants. A letter from EPA Administrator Scott Pruitt 
released Monday as part of a legal appeal said he will seek to revise the 2015 guidelines 
mandating increased treatment for wastewater from steam electric power-generating plants. 

Competing Clean Water Act cases will again test the situations when the power industry can 
bring environmental groups to court over claims of illegal discharging. 

Environmentalists are urging a federal district court in Maryland to allow their suit seeking 
broader Clean Water Act (CWA) permit mandates for stormwater to move forward, countering 
EPA's argument that only appellate judges can review the issue -- paralleling a Supreme Court 
fight on the correct venue for suits over EPA's CW A jurisdiction rule. 

EPA Regs/Chemicals: 

Several environmental groups have filed multiple suits over two of EPA's initial rules for 
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implementing the revised Toxic Substances Control Act (TSCA), pursuing challenges in several 
federal appellate courts claiming that the regulations violate the provisions of the updated toxics 
law and the Administrative Procedure Act. 

Environmental, community and health groups are citing EPA's recent move to reclassify a 
rulemaking to update lead dust hazard standards as "inactive" to bolster their legal argument that 
a federal appellate court should compel EPA to move forward on updating the standards -- but 
EPA says the change is "semantic" and does not affect the lawsuit. In a recent legal filing, the 
environmental and other groups say EPA's 2017 Unified Agenda of Regulatory and Deregulatory 
Actions -- released July 20 -- "includes information that is relevant to Petitioners' argument that 
EPA has unreasonably delayed in promulgating a rule updating the dust-lead hazard standards 
and the definition of lead-based paint, and that a writ of mandamus is appropriate." They are 
requesting a court order that would require EPA to issue a proposed update to the rule within 90 
days of the order, and a final rule within six months. 

BNA: 
~~~~~~~==~~~~~==~~~~~~==~~~ 

The EPA can't be certain how much money is in its pesticide registration coffers, and that 
concerns the agency's watchdog. 

EPA Regs/Land: 

PEER will sue EPA if the agency fails to tum over information about the composition and 
deliberations of a task force that recently finalized recommendations for overhauling the 
Superfund program. PEER, which represents federal and state natural resources professionals, 
submitted a Freedom of Information Act (FOIA) request to EPA July 3 asking the agency to 
disclose the membership of an internal agency task force that recently recommended dozens of 
changes to the Superfund program, as well as other information about how the panel reached its 
conclusions 
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Budget: 

The EPA inspector general said in a report released today that the watchdog office did achieve 
its goal of reducing its workforce during the fiscal 2014 buyout round at the agency. 
Nevertheless, several errors happened during the process because of poor management. These 
findings are in contrast with an earlier IG study this year that gave EPA overall high marks for 
how it handled the 2014 buyouts for the full agency. 

Private firms are already ahead of the government in their planning, experts say. Contractors 
should immediately begin communicating with their contracting officers about the impacts of a 
potential government shutdown this fall, former executive branch officials and industry experts 
warned on Monday. 

Climate: 

"The report doesn't impact the process," Pruitt told KCCI News in Des Moines. "It doesn't 
impact the responsibilities that we are taking already with respect to C02. And so I think some 
of those are simply legend and false narrative that people try to put on the marketplace." Pruitt 
also praised the Clean Air Act for leading to a 65 percent reduction in air pollutants since 1980. 
Pruitt's comments came as he travels around the country in a "State Action Tour" this summer. 
He is aiming to visit 25 states by the end of August. 

Researchers at North Carolina State University argue that market forces are likely to bolster the 
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expansion of clean energy and other emissions-cutting efforts, particularly in the electricity 
sector, against changes in federal policy. Even so, the paper estimates that by 2050 a single 
Trump term could lead to the release of 12 billion more metric tons of carbon dioxide than would 
have been emitted under the Obama administration's long-term plan for cutting emissions, a 
detailed proposal known as the Mid-Century Strategy for Deep Decarbonization. 

Miscellaneous: 

As trial began Monday in a Putnam County businessman and political leader's lawsuit against 
the U.S. Environmental Protection Agency, a federal judge ruled that the EPA did not take Clean 
Water Act enforcement action against the man and his family's business as political retribution. 
In an 83-page opinion made public Monday, Copenhaver agreed with the EPA that agency 
officials had begun enforcement proceedings related to a business development site long before 
Foster made his donation to McKinley's campaign and well before EPA staff apparently became 
aware of it when doing research on the corporate relationship between Foster and his companies. 

President Donald Trump plans to sign an executive order as soon as Tuesday that would sharply 
compress the time federal agencies spend weighing environmental reviews of highways, bridges 
and other infrastructure projects. The order, according to a senior administration official, will 
require federal agencies to cooperate from the earliest stages of the permitting process for large
scale construction projects, with the goal of eliminating late-stage requests for information or 
further review. 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00003709-00007 



To: Thompson, Elnora[Thompson.Einora@epa.gov] 
From: Thompson, Elnora 
Sent: Mon 9/25/2017 4:14:42 PM 
Subject: SmaiiBIZ@EPA Bulletin 

Good Afternoon, 

The Small-Biz@EPA Bulletin provides an opportunity to highlight information on Agency 
activities and rulemakings and to share information about ongoing initiatives from the State 
Small Business Environmental Assistance Programs (SBEAPs ). 
The September Bulletin is attached and you will be able to access it later this week on our new 

website for the Bulletin at: !!!.!:~~~~~~~~~~~~!!!:Q!!~~~~!f!!!~~~~~ 
Past issues of the Bulletin are also available at this website. Please feel free to forward 

this email to anyone you think may be interested or you can email me at: 
if you have any questions. 

Thank you for your ongoing support and partnership. 
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The importance of preparing ourselves for 
misfortunes is universal. Emergencies can happen 
anywhere - at home or at work - and everyone must 
act to prepare for emergencies and unexpected 
flooding in flood prone areas. Hurricanes and 
storms like Harvey, Sandy and Irene can devastate 
businesses and cause much disorder when flooding 
occurs. 

Small Businesses need to be prepared for flooding to 
eliminate or reduce potential environmental disaster 
and liability from unintended releases of hazardous 
substances. A business that prepares to eliminate or 
reduce Community Right to Know toxic hazardous 
chemicals and prepares for a flood and unforeseen 
emergency can reduce environmental damage 
caused by a storm and becomes more resilient. 

A team lead by Sustainable New Jersey has 
reviewed floodplain maps to understand and gather 
where flood prone areas are and identified 
Community Right to Know businesses with 
hazardous substances in the flood prone areas. The 
purpose is to educate small business on flood and 
emergency preparedness to reduce or eliminate 
accidental releases. 

The project team consisting of Sustainable New 
Jersey, New Jersey Work Environmental Council 
(WEC) and with the support from New Jersey 
Department of Environmental Protection has 
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The Environmental Protection Agency (EPA) 
intends to conduct a rulemaking to potentially revise 
certain best available technology economically 
achievable effluent limitations and pretreatment 
standards for existing sources for the steam electric 
power generating point source category, which were 
published in the Federal Register on November 3, 
2015. EPA is, accordingly, postponing the 
associated compliance dates in the 2015 Rule. In 
particular, EPA is postponing the earliest 
compliance dates for the new, more stringent, BAT 
effluent limitations and PSES for flue gas 
desulfurization wastewater and bottom ash transport 
water in the 2015 Rule for a period of two years. At 
this time, EPA does not intend to conduct a 
rulemaking that would potentially revise the new, 
more stringent BAT effluent limitations and 
pretreatment standards in the 2015 Rule for fly ash 
transport water, flue gas mercury control 

wastewater, and gasification wastewater, or any of 
the other requirements in the 2015 Rule. As such, 
EPA is not changing the compliance dates for the 
BAT limitations and PSES established by the 2015 
Rule for these wastestreams. EPA's action to 
postpone certain compliance dates in the 20 15 Rule 
is intended to preserve the status quo for FGD 
wastewater and bottom ash transport. According to 
the petition, UW AG is a voluntary, ad hoc, 
unincorporated group of 163 individual energy 

energy companies: Edison Electric Institute, the 

National Rural Electric Cooperative Association, 
and the American Public Power Association. A 
copy of each petition and the supplemental 
information is included in the docket for this rule, 
Docket ID No. EPA-HQ-OW-2009-0819. water 
until EPA completes its next rulemaking concerning 
those wastestreams, and it thus does not otherwise 
amend the effluent limitations guidelines and 
standards for the steam electric power generating 
point source category. The final rule is effective 
September 18, 2017. In accordance with 40 CFR 
part 23, this regulation shall be considered issued for 
purposes of judicial review at 1 p.m. Eastern 
Standard Time on October 2, 2017. Under section 
509(b )( 1) of the CW A, judicial review of this 
regulation can be had only by filing a petition for 
review in the U.S. Court of Appeals within 120 days 
after the regulation is considered issued for purposes 
of judicial review. Under section 509(b )(2), the 

requirements in this regulation may not be 
challenged later in civil or criminal proceedings 
brought by EPA to enforce these requirements. 

For further information, contact: Ronald Jordan, 
email address: jordan.ronald@epa.gov. 

companies and three national trade associations of . . 
The Environmental Protection Agency (EPA) is announcing the release of matenals for pubhc comment. These 
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materials will undergo expert peer review in support of EPA's Safe Drinking Water Act decision making for 
perchlorate. This request is one of two Federal Register notices being published concurrently, seeking public 
comment on two separate sets of peer review materials. This notice requests comments (to be sent to EPA) on a 
draft report entitled ''Draft Report Proposed Approaches to Inform the Derivation of a Maximum Contaminant 
Level Goal for Perchlorate in Drinking Water''. Comments must be received by EPA on or before October 30, 
2017. For further information, contact: Samuel Hernandez email: Hernandez.Samuel@epa.gov 

For additional information concerning the draft MCLG Approaches Report, send all comments to U.S. EPA, 
Office of Ground Water and Drinking Water, Standards and Risk Management Division, (Mail Code 4607M), 
1200 Pennsylvania Avenue NW., Washington, DC 20460. 

The Environmental Protection Agency (EPA) is approving a State Implementation Plan (SIP) revision submitted 
by the State of Maine on February 23, 2016. Maine's SIP revision addresses requirements of the Clean Air Act 
(CAA) and EPA's rules that require States to submit periodic reports describing progress toward reasonable 
progress goals (RPGs) established for regional haze and a determination of the adequacy of the State's existing 
regional haze SIP. Maine's progress report notes that Maine has implemented the measures in the regional haze 
SIP due to be in place by the date of the progress report and that visibility in federal Class I areas affected by 
emissions from Maine is improving and has already met the applicable RPGs for 2018. Maine also determined 
that the State's regional haze SIP is adequate to meet these reasonable progress goals for the first implementation 
period covering through 2018 and requires no substantive revision at this time. This rule is effective on October 
19, 2017. 

For further information, contact: Anne McWilliams, Air Quality Unit, email address cwilliams.anne@epa.gov. 
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Federal Register: Vol. 82, No. 17 5, 
Tuesday, September 12, 2017 /Notices 

AGENCY: Environmental Protection Agency 
ACTION: Notice 

SUMMARY: Environmental Protection Agency is 
reopening the public comment period on the ''Clean 
Water Act Section 303( d): Availability of List 
Decisions.'' In response to stakeholder requests, 
EPA is reopening the comment period October 12, 
2017. 
DATES: The comment period for the notice that 
was published on August 9, 2017 (82 FR 37214) is 
reopened. Comments must be submitted to EPA 
until October 12, 2017. 

For further information, contact: Aimee Boucher 
email address: boucher.aimee@epa.gov. 

Federal Register: Vol. 82, No. 160, 
Tuesday, September 19, 2017 IN otices 
AGENCY: Environmental Protection Agency 
ACTION: Notices 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) 

SUMMARY: This notice announces EPA's order 
for the cancellations, voluntarily requested by the 
registrants and accepted by the Agency, of the 
products listed in Table 1 of Unit II., pursuant to the 
Federal Insecticide, Fungicide, and Rodenticide Act 
(FIFRA). This cancellation order follows a 
November 21, 2016 Federal Register Notice of 
Receipt of Requests from the registrants listed in 
Table 2 of Unit II to voluntarily cancel these product 
registrations. In the November 21, 2016 notice, EPA 
indicated that it would issue an order implementing 
the cancellations, unless the Agency received 
substantive comments within the 180-day comment 
period that would merit its further review of these 
requests, or unless the registrants withdrew their 
requests. The Agency did not receive any comments 
on the notice. Accordingly, EPA hereby issues in 
this notice a cancellation order granting the 
requested cancellations. Any distribution, sale, or 
use of the products subject to this cancellation order 
is permitted only in accordance with the terms of 
this order, including any existing stocks provisions. 
DATES: The cancellations are applicable August 
21,2017. 

For further information, contact: Christopher Green; 
email address: green.christopher@epa.gov. 
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From: Fotouhi, David 
Location: Room 4407 A 
Importance: Normal 
Subject: 705 Stay of Steam Electric Rule 
Start Date/Time: Thur 8/17/2017 5:30:00 PM 
End Date/Time: Thur 8/17/2017 6:00:00 PM 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00003998-00001 



From: ODea, Elise 
Location: DCRoomWJCN 4045; Conf. line (866) 299-3188, code 2025647382# 
Importance: Normal 
Subject: OGC Brown Bag - Litigation During Regulatory Change: The Clean Water Act, Administrative 
Procedure Act, and Steam Electric Rule 
Start Date/Time: Thur 11/9/2017 5:00:00 PM 
End Date/Time: Thur 11/9/2017 6:00:00 PM 

Please join OGC's Water Law Office for a discussion of litigation involving EPA's decision to 
delay and reconsider the 2015 steam electric rule. 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00003999-00001 



To: Levine, MaryEIIen[levine.maryellen@epa.gov] 
Cc: Zomer, Jessica[Zomer.Jessica@epa.gov]; Covington, James[Covington.James@epa.gov]; 
Pritts, Jesse[Pritts.Jesse@epa.gov]; Gerstein, Arielle[gerstein.arielle@epa.gov]; Jordan, 
Ronald[Jordan.Ronald@epa.gov] 
From: Matuszko, Jan 
Sent: Mon 8/7/2017 5:32:45 PM 
Subject: Fw: Steam Electric Preamble and Rule 

Hi Mary Ellen, 

The team drafted, I reviewed and edited and Jessica reviewed/edited. I then followed 
back up on her comments/edits. Steam preamble to postpone compliance period for 
bottom ash transport water and FGD wastewater is ready for your review. See link 
below. 

Jan 

From: Matuszko, Jan 

Sent: Monday, August 7, 2017 9:56AM 

To: Zomer, Jessica 

Cc: Jordan, Ronald; Covington, James 

Subject: Fw: Steam Electric Preamble and Rule 

Here's the link to steam preamble. 

From: Gerstein, Arielle 
Sent: Wednesday, August 2, 2017 11:45 AM 
To: Matuszko, Jan 

Cc: Pritts, Jesse 

Subject: Steam Electric Preamble and Rule 

Hi Jan, 

I made the updates we discussed in the meeting to postpone the compliance dates for bottom 
ash transport water and FGD wastewater so you can take a look at the document now. 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004003-00001 



Thanks, 

Arielle 

Arielle Gerstein 

Office of Science and Technology 

Office of Water, U.S. EPA 

(202) 566-1868 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004003-00002 



To: Barsky, Seth (ENRD)[Seth.Barsky@usdoj.gov] 
Cc: O'Donnell, Jessica (ENRD)[Jessica.O'Donnell@usdoj.gov]; Neugeboren, 
Steven[Neugeboren. Steven@epa .gov]; Levine, MaryEllen [levine. maryellen@epa .gov] 
From: Zomer, Jessica 
Sent: Wed 10/25/2017 5:44:26 PM 
Subject: Request for representation in new NOI against EPA under the ESA 

Seth, 

Attached is a letter from the Center for Biological Diversity stating its intent to sue the 
Agency in 60 days for the Agency's alleged failure to consult with the Services under the 
Endangered Species Act in connection with a rule published in September 2018 
concerning the postponement of certain compliance dates in the 2015 Steam Electric 
Effluent Limitations Guidelines and Standards ("Delay Rule"). The Center claims that 
EPA's Delay Rule is a discretionary action on which consultation is required, and that 
the Rule will have adverse impacts on protected species as a result of its delay in 
pollutant discharge reductions otherwise expected under the 2015 rule. 

I have been assigned to this case on behalf of the Water Law Office in EPA's Office of 
General Counsel. I can be reached at the number below. 

Jessica Hall Zomer 

Office of General Counsel 

U.S. Environmental Protection Agency 

From: O'Donnell, Jessica (ENRD) [ mailto:Jessica.O'Donnell@usdoj .gov] 
Sent: Wednesday, October 25, 2017 1:32PM 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004009-00001 



To: Zomer, Jessica <Zomer.Jessica@epa.gov> 
Cc: McDermott, Martin (ENRD) <Martin.McDermott@usdoj.gov>; Hoshijima, Tsuki (ENRD) 
<Tsuki.Hoshijima@usdoj.gov>; Barsky, Seth (ENRD) <Seth.Barsky@usdoj.gov> 
Subject: RE: New steam NOI 

Jessica O'Donnell 

Senior Counsel for Appellate Matters 

Environmental Defense Section 

202.305.0851 

From: Zomer, Jessica L==.::..::~~~=-::::.:~~~~~_j 
Sent: Wednesday, October 25,2017 1:15PM 
To: O'Donnell, Jessica (ENRD) 
Cc: McDermott, Martin (ENRD) 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) 

Hoshijima, Tsuki 
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(ENRD) 
Subject: RE: New steam NOI 

Can you help me figure out who I should send an email to requesting representation in 
this matter? 

Thanks! 

Jessica 

From: O'Donnell, Jessica (ENRD) [ mailto:Jessica.O'Donnell@usdoj .gov] 
Sent: Tuesday, October 24, 2017 8:04PM 
To: Zomer, Jessica 
Cc: McDermott, Martin (ENRD) Hoshijima, Tsuki (ENRD) 
LglliU~illWillill~~~~> 

Subject: Re: New steam NOI 

First I've heard of it. What is the EA that is referred to in the letter? Is that something prepared 
for the 2015 Rule or the delay rule? 

We will share this with our Wildlife Section. 

Sent from my iPhone 

On Oct 24, 2017, at 7:14PM, Zomer, Jessica wrote: 

Seen this? 

Sent from my iPhone 

Begin forwarded message: 

From: "Neugeboren, Steven" 
Date: October 24, 2017 at 5:56:43 PM EDT 

"Levine, MaryEllen" 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004009-00003 



Subject: steam NOI 

We already had this, right? I think came in before the new directive so new notice 
doesn't apply but needs to be added to NOI database (but you may have already done 
that). 

Steve Neugeboren 

Associate General Counsel for Water 

U.S. EPA 

1200 Pennsylvania Ave., NW 

Washington, DC 20460 

202 ( 564-5488) 

From: Veney, Carla 
Sent: Tuesday, October 24, 2017 1:49PM 
To: Fotouhi, David Neugeboren, Steven 

Subject: Emailing- 18-000-0574.pdf 

This was sent to OGC as an fyi. Thanks. 

<18-000-0574.pdf> 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004009-00004 



Wed Oct 18 17:17:16 EDT 2017 
CMS.OEX@epamail.epa.gov 
FW: Notice of Intent Pursuant to 16 U.S.C. s. 1540- ELG Delay Rule (Sept. 18, 2017) 
To: "cms.oex@domino.epamail.epa.gov" <cms.oex@domino.epamail.epa.gov> 

From: CMS.OEX 

Sent: Wednesday, October 18, 2017 9:17:15 PM (UTC+OO:OO) Monrovia, Reykjavik 

To: CMS.OEX 

Subject: FW: Notice of Intent Pursuant to 16 U.S.C. s. 1540- ELG Delay Rule (Sept. 18, 2017) 

Thank You, 

William R. Craine - Contractor 

CMS Software Support 

Direct: (202) 564-1535 

Mobile: (571) 224-1839 

From: Hope, Brian 
Sent: Thursday, October 12, 2017 3:39 PM 
To: CMS.OEX <CMS.OEX@epa.gov> 
Subject: FW: Notice of Intent Pursuant to 16 U.S.C. s. 1540- ELG Delay Rule (Sept. 18, 2017) 

From: H award C rysta I I..!Ilillii!L!:!~~~~QlQ9J_gill.Q!Y.§I§!JY..5::[9J 
Sent: Thursday, October 12, 2017 10:17 AM 
To: Pruitt, Scott 
Cc: 

.;:;:;...:...;,~~~~~~..::., 

Subject: Notice of Intent Pursuant to 16 U.S.C. s. 1540- ELG Delay Rule (Sept. 18, 2017) 

Please see attached Notice of Intent. Thank you. 

Howard M. Crystal 

Center for Biological Diversity 

1411 K Street, N.W. Suite 1300 

Washington, DC 20005 

(202) 809-6926 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004010-00001 



October 12, 20 17 

Scott Pruitt, Administrator 
U.S. Environmental Protection Agency 
1200 Pennsylvania Ave., N.W. 
Washington, DC 20460 

Ryan Zinke, Secretary 
U.S. Department of the Interior 
1849 C Street, N.W. 
Washington DC 20240 

Wilbur Ross, Secretary 
U.S. Department of Commerce 
1401 Constitution Ave., N.W. 
Washington, DC 20230 

Re: Sixty Day Notice Of Intent To Sue Over EPA's Postponement Of Compliance 
Dates For The 2015 Effluent Limitations Guidelines Covering Steam Electric 
Power Generating Point Sources 

Dear Sirs: 

On behalf of the Center for Biological Diversity (Center), this letter serves as a 60-day notice of 
intent to sue the Environmental Protection Agency (EPA) for violating the Endangered Species 
Act (ESA), 16 U.S.C. 1531, et seq., in connection with its recently issued "ELG Delay Rule," 
which imposes a two-year delay on implementing the agency's 2015 Effluent Limitations 
Guidelines (ELGs ). 1 The Center is a non-profit environmental organization dedicated to the 
protection of native species and their habitats through science, policy, and environmental law. 
The Center has more than 1.5 million members and online activists dedicated to the preservation 
of native wildlife and habitat. 

As discussed below, power plant water pollution impairs our nation's waters and threatens public 
health and wildlife, including endangered and threatened species. The 2015 ELGs, see 80 Fed. 
Reg. 67,838 (Nov. 3, 2015), promulgated after years of painstaking work, was a significant step 

Postponement of Certain Compliance Dates for the ELGs and Standards For Steam 
Electric Power Generating Point Source Category, 82 Fed. Reg. 43,494 (Sept. 18, 2017). 
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forward in regulating toxic wastewater streams of mercury, arsenic, lead, cadmium, and 
selenium, among other pollutants. 

By delaying implementation of vital portions of the 2015 ELGs for two years, thereby 
authorizing these pollutant discharges to continue, the newly issued ELG Delay Rule has caused 
the very adverse environmental impacts that warranted the 20 15 ELGs - including concrete 
harms to ESA protected species- to continue unabated. Accordingly, before EPA could take this 
action, it was required, under Section 7 of the Endangered Species Act, 16 U.S.C. § 1536(a)(2), 
to consult with the U.S. Fish and Wildlife Service (FWS).2 This consultation would have insured 
adverse impacts are minimized, and that the ELG Delay Rule would not jeopardize the continued 
existence of any listed species or adversely modify critical habitat. Id. EPA's argument- in 
response to comments on the ELG Delay Rule -that these steps were not required because this is 
a non-discretionary action is not only completely illogical, it is entirely unlawful, since, of 
course, EPA was under no legal obligation to delay implementation of the 2015 ELGS at all, let 
alone required to do so. 

Accordingly, this letter serves as notice that unless, within the next sixty days, EPA will 
voluntarily vacate the ELG Delay Rule and enter consultation on the adverse impacts of the Rule 
on ESA protected species, the Center intends to take appropriate action to bring the agency into 
compliance with the ESA. 

Background 
A. EPA's 2015 ELGs 

EPA proposed the ELG Rule in June, 2013, explaining that steam electric power plants 
"contribute 50-60 percent of all toxic pollutant discharged into surface waters by all industrial 
categories," and that these level of pollution will only further increase "as pollutants are 
increasingly captured by air pollution controls and transferred to wastewater discharges." 
Effluent Limitations Guidelines and Standards for the Steam Electric Power Generating Point 
Source Category, Proposed Rule, 78 Fed. Reg. 34,432 (2013). As detailed by EPA in its 
Environmental Assessment (EA) on the ELG Rule and elsewhere, these pollutants, such as 
mercury and selenium, are damaging a variety of wildlife species inhabiting a wide range of 
water-based ecosystems across the United States, and pose concrete risks to human health. 

EPA found that the proposed ELG Rule would reduce pollutant loadings from existing sources 
by over 95 percent for copper, lead, mercury, nickel, selenium, thallium, and zinc, and over 90 
percent for arsenic and cadmium. Similarly, in issuing the Final 2015 ELGs, EPA found that the 
requirements would reduce the amount of pollutants that steam electric power plants are 
discharging by 1.4 billion pounds. 80 Fed. Reg. at 67,841. EPA found that these concrete 
environmental improvements would reduce harm to human health and wildlife, explaining the 
Rule would provide a "significant number of environmental and ecological improvements and 
reduced impacts to wildlife and humans from reductions in pollutant loadings .... " Id. at 
67,873; see also id. at 67,874. 

As appropriate, any such consultation must also include the National Marine Fisheries 
Service (NMFS) for any species under that agency's jurisdiction. 

2 
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B. Administrator Pruitt's Proposed Delay Rule To Roll Back The Final ELG Rule 

On April24, 2017, in purported response to requests for "reconsideration," Administrator Pruitt 
announced he would "reconsider" the ELG Rule, and immediately purported to "stay" the rule 
pending reconsideration. 82 Fed. Reg. 19005. On June 6, 2017, Administrator Pruitt proposed 
the ELG Delay Rule, claiming compliance dates should be extended because he is reconsidering 
the Final ELG Rule, and has decided companies should not have to start working toward 
compliance until that reconsideration process is completed. 82 Fed. Reg. 26,017. 

In public comments on that proposal, the Center explained that there is no lawful basis on which 
EPA could delay the 2015 ELG Rule simply to reconsider it. Rather, as we detailed, numerous 
precedents establish the agency may not temporarily suspend the Rule simply because it wants to 
take another look. 

As we also explained, at bare minimum EPA could not finalize the ELG Delay Rule without first 
complying with the ESA and the National Environmental Policy Act (NEPA), 42 U.S.C. § 4321, 
et seq .. With respect to the ESA in particular, we explained that EPA must obtain a Biological 
Opinion (Bi-Op) from the FWS addressing whether the Delay Rule may jeopardize the continued 
existence of listed species or adversely modify critical habitat; the extent to which the Delay 
Rule will incidentally take listed species; and the specific measures EPA must carry out to 
minimize and mitigate those adverse effects. See 16 U.S.C. § 1536. 

On September 18, 2017, EPA issued its final ELG Delay Rule, delaying the compliance dates for 
major portions of the 2015 ELGs by two years. 82 Fed. Reg. 43,494. Parroting the insufficient 
rationale put forward in support of the Proposed Rule, EPA stated that it is delaying the 
compliance dates for best available technology economically achievable (BACT) effluent 
limitations and pretreatment standards (PSES) for flue gas desulfurization (FGD) wastewater and 
bottom ash transport water for two years. !d. In particular, while making no substantive findings 
about changes needed to the 2015 ELGs, EPA decided it was appropriate to delay compliance 
simply to relieve industry of complying with the 2015 ELGs while EPA reconsiders them. !d. 
Moreover, EPA made it clear that the two-year delay in the ELG Delay Rule was only an initial 
delay, stating that it intends to "further postpone the compliance dates" if necessary to make sure 
industry need not comply until EPA has completed its process of reconsidering- and presumably 
eliminating or at least significantly weakening- the 2015 ELGs. Id. at 43,494 n.6. 

In a separate "Response to Comments" document accompanying the ELG Delay Rule, EPA 
rejected the argument that it had any obligation to engage in ESA Section 7 consultation before 
issuing the Final Rule. According to EPA, it was "not required to consult on this action because 
the Agency lacks discretion to account for effects on species." 
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Discussion 

Section 7 of the ESA mandates that: 

Each Federal agency shall, in consultation with and with the assistance of the 
Secretary, insure that any action authorized, funded, or carried out by such agency 
... is not likely to jeopardize the continued existence of any endangered species or 
threatened species or result in the destruction or adverse modification of habitat of 
such species which is determined by the Secretary, after consultation as 
appropriate with affected States, to be critical .... 

16 U.S.C. § 1536(a)(2). Under the statute's joint implementing regulations from the 
FWS and NMFS, whenever a proposed action "may affect" listed species, the agency 
must initiate this consultation process, 50 C.F.R. § 402.14(a), which generally culminates 
in one or more Biological Opinions (Bi-Ops) that evaluate the impacts of the action on 
protected species, including both the "incidental take" of species that will occur, and the 
steps that must be taken to minimize and mitigate those adverse impacts. 16 U.S.C. § 
1536(b ); 50 C.F .R. § 402.14(g). 

EPA does not appear to dispute that the ELG Delay Rule will have adverse impacts on 
protected species that should trigger the Section 7 consultation process. Indeed, such an 
argument would be impossible to reconcile with the myriad findings in the record 
concerning these impacts. To provide just a few examples: 

D EPA's own EA explained that, as a result of the pollutants discharged from 
these power plants, aquatic species experience "acute effects (e.g., fish 
kills) and chronic effects (e.g., malformations, and metabolic, hormonal, 
and behavioral disorders)," as well as "reduced growth and reduced 
survival [and] changes to the local habitat." EA at 3-20. 

D The same EA identified "138 threatened and endangered species whose 
habitats overlap with, or are located within, surface waters that exceeded" 
water quality standards, and explained that, "[b ]ased on evidence in the 
literature, damage cases, other documented impacts, and modeled 
receiving water pollutant concentrations, it is clear that current wastewater 
discharge practices at steam electric power plants are impacting the 
surrounding aquatic and terrestrial environments ... . "!d. at 9-1. 

D In issuing the 20 15 ELGs EPA explained that the agency "expects that 
once the rule is implemented the number of immediate receiving 
waterbodies with potential impacts to wildlife will begin to be reduced by 
more than half compared to baseline conditions ..... " Final ELG Rule at 
67,874. 
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D EPA also explained that the ELGs "will improve aquatic and wildlife 
habitats in the immediate and downstream receiving waters from steam 
electric power plant discharges," and that "these water quality and habitat 
improvements will enhance efforts to protect threatened and endangered 
species." Id. at 67,874. 

D The cost-benefit analysis that accompanied the Final Rule also explained 
that "[ fJor threatened and endangered (T &E) species vulnerable to future 
extinction, [because] even minor changes to reproductive rates and small 
levels of mortality may represent a substantial portion of annual population 
growth," "steam electric power plant discharges may either lengthen 
recovery time, or hasten the demise of these species," and, consequently, 
the ELGS would positively affect the "recovery trajectory for 15 T &E 
species." Cost- Ben. Report at 2-7, 5-4. 

Given that the record overwhelmingly shows implementation of the Final ELG Rule would 
reduce take and other adverse impacts on protected species from power plants discharges, it is 
simply indisputable that by delaying those increased protections through the ELG Delay Rule, 
EPA will adversely affect such species - thereby requiring Section 7 consultation. !d. 3 

The fact that, as of today, these plants are not yet required to reduce these discharges under the 
ELG Rule does not impact EPA' obligation to consult on the adverse impacts of the Delay Rule. 
In considering the effects of an action, the ESA's implementing regulations require an agency to 
consider those effects in the context of the "environmental baseline," which includes "the past 
and present impacts of all Federal, State or private actions and other human activities in the 
action area .... " 50 C.F.R. § 402.02; Defenders of Wildlife v. Babbitt, 130 F. Supp. 2d 121, 127 
(D.D.C. 2001). The Final ELG Rule was thus an existing action that EPA was required to make 
part of the baseline for its analysis. See, e.g., Natl Wildlife Fedn v. Natl Marine Fisheries Svc., 
524 F.3d 917, 929-931 (9th Cir. 2007) (requiring agency evaluate the impacts of proposed dam 
management actions in light of the most environmentally protective status quo); Am. Rivers, Inc. 
v. United States Army Corps ofEng'rs., 421 F.3d 618 (8th Cir. 2005) (same); see also Center for 
Biological Diversity v. EPA, No. 14-1036, _ F.3d _, 2017 U.S. App. LEXIS 11668 (June 30, 
2017) (finding consultation required for pesticide registration). 

3 EPA must obtain one or more Bi-Ops that address the direct and indirect impacts on 
listed species from all the power plants covered by the Final ELG Rule, since the "action area" 
covered by the consultation must include "all areas to be affected directly or indirectly by the 
Federal action and not merely the immediate area involved in the action." 50 C.F.R. § 402.02. 
The most appropriate way to comply with this obligation would be to obtain a programmatic Bi
Op, which is the approach the agency took in consulting on the impacts associated with its 
Cooling Water Intake Structures mlemaking. See Endangered Species Act Section 7 
Consultation Programmatic Biological Opinion on the U.S. Environmental Protection Agency's 
Issuance and Implementation of the Final Regulations Section 316(b) of the Clean Water Act at 
21-28 (May 19, 2014). 
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Finally, EPA cannot avoid its ESA Section 7 obligations on the grounds that its decisions 
concerning ELGs are somehow "non-discretionary," and thus exempt from these requirements, 
as EPA argues in its Response to Comments. As a threshold matter, as evidenced from the robust 
record underlying the 20 15 ELGs, EPA exercised a great deal of discretion in crafting the ELGs 
and compliance deadlines to bring them into force. Establishing ELGs is thus a far cry from the 
ministerial actions that courts have deemed exempt from Section 7. See, e.g., Natl Assn of 
Homebuilders v. EPA, 551 U.S. 665 (2007). 

Moreover, EPA's argument is particularly illogical in the context of the ELG Delay Rule, which 
delays ELG compliance deadlines by two years. EPA has never suggested, let alone argued, that 
in issuing the Delay Rule it was fulfilling a statutory requirement as to which it lacked all 
discretion. To the contrary, it seeks to justify the Delay Rule precisely on its "inherent discretion 
... to reconsider past policy decisions consistent with the CWA and other applicable law." 82 
Fed. Reg. at 43,496 (emphasis added). Thus, since EPA maintains that the ELG Delay Rule is a 
lawful exercise of its broad discretion, it cannot justify its failure to engage in any Section 7 
consultation on the argument that it lacked all discretion here. See also id. (claiming EPA is 
"afforded considerable discretion in deciding" whether to delay compliance dates); ("EPA has 
discretion in determining technological availability and economic achievability and is not 
constrained by the CW A to make the same policy decision as the former Administration, 
so long as its decision is reasonable") (emphasis added). 

Conclusion 

For the foregoing reasons, EPA must vacate the ELG Delay Rule and obtain one or more Bi-Ops 
from the FWS and NMFS before delaying any of the 2015 ELGs compliance dates. Unless EPA 
takes action within the next 60 days, the Center intends to take appropriate action to bring the 
agency into compliance with the ESA. 

Thank you for your consideration. 

cc: FWS, NOAA 

Sincerely, 

Howard M. Crystal 
Senior Attorney 
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To: Zomer, Jessica[Zomer.Jessica@epa.gov]; Shapiro, Mike[Shapiro.Mike@epa.gov]; Lape, 
Jeff[lape.jeff@epa.gov]; Matuszko, Jan[Matuszko.Jan@epa.gov]; Jordan, 
Ronald [Jordan. Ronald@epa. gov]; Neugeboren, Steven [Neugeboren. Steven@epa. gov]; Levine, 
MaryEllen [levine. maryellen@epa. gov]; Zobrist, Marcus[Zobrist. Marcus@epa. gov]; Ramach, 
Sean[Ramach.Sean@epa.gov] 
From: Wood, Robert 
Sent: Wed 8/9/2017 5:58:23 PM 
Subject: RE: PLS REVIEW: steam electric draft letter that needs to be signed this week 

Very minor edits attached. Jeff has reviewed as well. 

From: Zomer, Jessica 
Sent: Wednesday, August 09, 2017 1: 10 PM 
To: Shapiro, Mike <Shapiro.Mike@epa.gov>; Lape, Jeff <lape.jeff@epa.gov>; Wood, Robert 
<Wood.Robert@epa.gov>; Matuszko, Jan <Matuszko.Jan@epa.gov>; Jordan, Ronald 
<Jordan.Ronald@epa.gov>; Neugeboren, Steven <Neugeboren.Steven@epa.gov>; Levine, 
MaryEllen <levine.maryellen@epa.gov>; Zobrist, Marcus <Zobrist.Marcus@epa.gov>; Ramach, 
Sean <Ramach.Sean@epa.gov> 
Subject: PLS REVIEW: steam electric draft letter that needs to be signed this week 
Importance: High 

All, 

Please review the very brief attached draft letter for the Administrator's signature, which 
will accompany our Monday filing in the Fifth Circuit. David is going to help get this fast
tracked for signature by the end of this week. Thus, please send me any comments by 
3:30pm today. If you don't have comments, please let me know that too. 
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Thanks, 

Jessica Hall Zomer 

Office of General Counsel 

U.S. Environmental Protection Agency 
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To: kate.bowers@usdoj.gov[Kate.Bowers@usdoj.gov]; Dierker, Cari[Dierker.Carl@epa.gov]; 
Utting, George[Utting.George@epa.gov]; Flannery-Keith, Erin[Fiannery-Keith.Erin@epa.gov]; Williams, 
Ann[Williams.Ann@epa.gov]; Levine, MaryEIIen[levine.maryellen@epa.gov] 
From: Ford, Peter 
Sent: Mon 9/25/2017 2:40:07 PM 
Subject: RE: MS4 lawsuit 

All, 

For our reference, attached are EPA's briefs from litigation defending our APA 705 
postponement of Steam Electric ELG deadlines. 

Deleted Steve and David F from this chain. 

Peter Z. Ford 

U.S. EPA Office of General Counsel 

202.564.5593 

From: Bowers, Kate (ENRD) [mailto:Kate.Bowers@usdoj.gov] 
Sent: Monday, September 25, 2017 7:43AM 
To: Dierker, Carl <Dierker.Carl@epa.gov>; Utting, George <Utting.George@epa.gov>; Flannery
Keith, Erin <Fiannery-Keith.Erin@epa.gov>; Williams, Ann <Williams.Ann@epa.gov>; Levine, 
MaryEllen <levine.maryellen@epa.gov>; Ford, Peter <Ford.Peter@epa.gov>; Fotouhi, David 
<Fotouhi.David@epa.gov>; Neugeboren, Steven <Neugeboren.Steven@epa.gov> 
Subject: RE: MS4 lawsuit 
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Sent: Sunday, September 24, 2017 9:34AM 
To: Bowers, Kate (ENRD) 

Williams, Ann 
>; Ford, Peter 

>; Neugeboren, Steven 

Subject: Fwd: MS4 lawsuit 

This came in late Friday evening but didn't see it until this morning. If anyone has the 
complaint, please forward to the group. Thanks 

Sent from my iPhone 

Begin forwarded message: 

From: "Deegan, Dave" 
Date: September 22, 2017 at 9:09:31 PM EDT 
To: "Szaro, Deb" >, "Moraff, Kenneth" 
"Gutro, Doug" "Dierker, Carl" 
"Hamjian, Lynne" <l!ill:ulli~1y~~WM~ "Johnson, Arthur" 

"Williamson, Timothy" •YYJL!lli!m§illhl!!TIJ~~gg~•>, 

<~~~J2J~J@W~~>, "Murphy, Thelma (Hamilton)" 

regional press 

FYI on the info below. I declined to comment on threatened or ongoing litigation. 

Thanks, 

Dave 

Dave Deegan 

US EPA, Region 1 

617.918.1017- office 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004013-00002 



Begin forwarded message: 

From: "Abel, David" 
Date: September 22, 2017 at 2:54:26 PM EDT 
To: "Deegan, Dave" <lli~[[hifl!ITJ~~gg~> 
Subject: Fwd: ? 

Hi Dave, Would you guys be able to respond to this lawsuit asap? Thanks, 
David 

David Abel 

Reporter 

The Boston Globe 

Follow on Twitter @davabel 

See my bio and recent stories 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

) 
Clean Water Action, et al., ) 

) 
Plaintiffs, ) 

) 
v. ) 

) Civil Action No. 1:17-cv-0817-KBJ 

E. SCOTT PRUITT, Administrator, U.S. ) 
Environmental Protection Agency, et al., ) 

) 
Defendants. ) _________________________________ ) 

EPA'S CONSOLIDATED OPPOSITION TO PLAINTIFFS' MOTION FOR SUMMARY 
JUDGMENT AND CROSS-MOTION FOR DISMISSAL OR TRANSFER OR 

SUMMARY JUDGMENT AND MEMORANDUM IN SUPPORT 

Defendants United States Environmental Protection Agency and Scott Pruitt, 

Administrator of the United States Environmental Protection Agency (collectively "EPA") 

oppose Plaintiffs' motion for summary judgment and cross-move for dismissal or transfer or 

summary judgment. EPA's memorandum of points and authorities and a proposed order are 

attached. 

OF COUNSEL: 
JESSICA H. ZOMER 
U.S. Environmental Protection Agency 
Office of General Counsel 
Washington, DC 

JEFFREY H. WOOD 
Acting Assistant Attorney General 
Environment and Natural Resources Division 

JESSICA O'DONNELL (BarNo. 473166) 
Environmental Defense Section 
United States Department of Justice 

Counsel for Defendants 
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INTRODUCTION 

Section 705 of the Administrative Procedure Act ("AP A") broadly empowers an agency 

to "postpone the effective date of action taken by it, pending judicial review," whenever the 

agency finds that "justice so requires." 5 U.S.C. § 705. This action nevertheless challenges 

EPA's decision to postpone, pending judicial review, certain regulatory compliance deadlines for 

the Steam Electric Effluent Limitations Guidelines and Standards Rule ("ELG Rule" or "Rule"). 

The Rule is currently pending judicial review in the Fifth Circuit Court of Appeals. Presented 

with the judicial challenges and petitions for administrative reconsideration of the Rule, EPA 

decided to conduct a thorough and careful review of the Rule. EPA also determined that in light 

of approaching compliance deadlines "justice ... require[ d]" the "Stay Notice" challenged here. 

82 Fed. Reg. 19,005 (Apr. 25, 2017). Because this Court lacks jurisdiction, it should not reach 

the merits of Plaintiffs' challenges. Even if it does, however, the Stay Notice should be upheld. 

The Stay Notice is a lawful and reasonable exercise of EPA's authority under§ 705. The 

statue imposes extraordinarily broad authority on EPA to provide equitable relief pending 

judicial review if it finds that "justice so requires." It does not specify factors circumscribing the 

agency's discretion or otherwise define what circumstances would warrant a stay. EPA 

reasonably determined that, in the circumstances here, justice required granting petitioners' 

request to stay the effect of approaching compliance deadlines. In the absence of the Stay 

Notice, the Rule would require steam electric power plants to meet new, more stringent limits on 

their effluent discharges as soon as November 1, 2018. To meet these limits, plants would have 

to incur millions of dollars in capital compliance costs to begin planning for, designing, 

procuring, installing and constructing new pollution control technologies. It was not arbitrary 

and capricious for EPA to stay the effect of these compliance deadlines in the face of judicial 
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challenges and reconsideration petitions that raised questions as to the feasibility and costs of 

achieving the limits in the Rule and where EPA decided to conduct a thorough review of the 

Rule, the result of which could be revised limits. Providing relief from deadlines while EPA's 

reconsideration process takes its course also avoids compelling the United States to represent 

EPA's position in litigation on the many substantive questions that are the subject of EPA's 

nascent review. This serves the integrity of any future administrative process, and ensures due 

respect for the prerogative of the executive branch to reconsider the policy decisions of a prior 

Administration. 

In light of the broad authority expressly delegated to EPA in§ 705, Plaintiffs' attempt to 

graft various limits and criteria on EPA's determination of what "justice so requires" is 

unfounded. Nowhere does § 705 say that EPA must use the judicially created four-part standard 

for preliminary injunctions. To the contrary, § 705 imposes distinct standards on agencies and 

courts. Nor is there any merit to Plaintiffs' argument that EPA must give notice and an 

opportunity to comment prior to issuing a stay. Section 705 is a free-standing grant of authority 

to provide equitable relief pending judicial review that does not mention or cross-reference the 

APA's separate rulemaking provisions. Finally, Plaintiffs fail to show that EPA erred in 

construing the statute to permit it to stay specific compliance dates that fall after the initial 

effective date of the Rule. Although the Rule took effect on January 4, 2016, the stayed 

provisions will not take effect until November 1, 2018, at the earliest. 
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BACKGROUND AND STATEMENT OF FACTS1 

I. The Steam Electric Effluent Limitations Guidelines Rule 

A. The Clean Water Act 

The Clean Water Act prohibits the "discharge of any pollutant" by "any person" except as 

authorized by the Act. 33 U.S.C. § 1311(a). One of the principal mechanisms for complying 

with the CW A is through the National Pollutant Discharge Elimination System ("NPDES"), 

which provides for discharge permits for direct discharges to waters covered by the CW A. 

Additionally, indirect dischargers-i.e., those who discharge to publicly owned treatment works 

("POTW s")-must comply with pretreatment standards. Both types of dischargers must comply 

with certain requirements and conditions established under other provisions of the Act, including 

technology-based effluent limitations and pretreatment standards. 33 U.S.C. §§ 1311(b ), 

1317(b), 1342(a); see generally Tex. Oil & Gas Ass'n v. EPA, 161 F.3d 923,927 (5th Cir. 1998). 

EPA promulgates nationally applicable technology-based effluent limitations and standards 

governing the discharge of pollutants from existing sources under 33 U.S.C. §§ 1311(b) and 

1317(b ). And it establishes new source performance standards and pretreatment standards for 

new sources under 33 U.S.C. §§ 1316(a)(1) and 1317(c).2 

In the ELG Rule, EPA determined appropriate limits and standards based on the Best 

Available Technology Economically Achievable ("BAT"). 80 Fed. Reg. 67,838, 67,841 (Nov. 3, 

1 Where, as here, Plaintiffs seek review of agency action under the AP A, review is limited to the administrative 
record. Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402,416 (1971); Camp v. Pitts, 411 U.S. 138, 
142 (1973); see infra at 9. Therefore, consistent with LCvR. 7(h)(2), EPA submits this Background and Statement 
of Facts with citations to the administrative record in lieu of a separate statement of undisputed material facts. EPA 
filed the certified Administrative Record Index on June 13, 2017 (ECF No. 19-2). Documents in the record that are 
not published in the Federal Register are identified in this brief by the number in the first column of the certified 
Administrative Record Index, as "AR#####." 

2 The new source performance standards and pretreatment standards for new sources promulgated in the ELG Rule 
were not implicated by EPA's Stay Notice. 
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2015); 33 U.S.C. § 1311(b)(2)(A). In so doing, EPA was required to consider "the age of 

equipment and facilities involved, the process employed, the engineering aspects of the 

application of various types of control techniques, process changes, the cost of achieving such 

effluent reduction, non-water quality environmental impact (including energy requirements), and 

such other factors as the Administrator deems appropriate." 33 U.S.C. § 1314(b)(2)(B). The 

Agency is afforded considerable discretion in how to weigh these factors in making the ultimate 

decision as to what constitutes BAT. See, e.g., Weyerhaeuser Co. v. Castle, 590 F.2d 1011, 1045 

(D.C. Cir. 1978). 

Once EPA establishes effluent limitations and standards for an industry as a whole, they 

are primarily implemented through NPDES permits issued to individual facilities under 33 

U.S.C. § 1342.3 Pretreatment standards applicable to indirect dischargers are directly 

enforceable. See 33 U.S.C. § 1317(d). 

B. The ELG Rule 

EPA promulgated the final ELG Rule on November 3, 2015. 80 Fed. Reg. 67,838. The 

Rule establishes new, more stringent effluent limitations guidelines, performance standards, and 

pretreatment standards applicable to several of the effluent wastestreams generated by steam 

electric power plants. Id.; 82 Fed. Reg. 19,005. The limitations and standards in the Rule are 

based on a highly technical analysis of availability, effectiveness, and economic achievability of 

technologies to limit the target pollutants in the plants' effluent discharges, and a careful 

weighing of the other statutory factors, discussed above. 80 Fed. Reg. at 67,841. 

3 Where EPA has not established categorical limitations for an industry, EPA and state permitting authorities 
establish individual NPDES permit limitations on a case-by-case basis, using their best professional judgment. See 
id. §§ 13ll(b)(3)(B), 1342(a)(1);40C.F.R. § 125.3(c). 
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C. Estimated compliance costs of the ELG Rule 

As part of the ELG rulemaking, EPA estimated the costs associated with compliance with 

the Rule's new requirements. For all applicable wastestreams, EPA assessed the operations and 

treatment system components, identified equipment and process changes that the plant would 

likely make to meet the final ELGs, and estimated the cost to implement those changes. This 

includes, among other things, the capital costs of installing the technology (based on estimates of 

the technology selected as representing the level of control) and the operation and maintenance 

costs of operating the technology. Technical Development Document ("TDD"), AR12840, at 9-

1-9-52. EPA estimated that the total post-tax compliance costs would be $339.6 million/year. 

Regulatory Impact Analysis ("RIA"), AR12842, Table 3-2 (Option D).4 

The rulemaking record also reflects the initial capital costs that regulated parties would 

incur in the near term (if a stay were not in place), including purchasing, delivering, and 

installing pollution control technologies to meet the Rule's effluent limits and standards. 

Specifically, plants would incur engineering design costs, costs to acquire equipment, freight 

shipping costs to transport equipment from manufacturers to the installation site, costs for actions 

to prepare the site (such as installing concrete foundations and buildings for the new equipment), 

and construction expenses associated with connecting electrical and piping systems to new 

equipment. TDD, AR12840, at 9-3. EPA estimated post-tax capital costs of $204.4 

million/year. RIA, AR12842, Table 3-2 (Option D). Although there is a wide degree of 

variability among the costs particular plants would expend, the average post-tax capital 

4 EPA analyzed both pre-tax and post-tax costs. Pre-tax costs provide insight on the total expenditures as initially 
incurred by the plants. Post-tax costs are a more meaningful measure of compliance impact on privately owned for
profit plants, and incorporate approximate capital depreciation and other relevant tax treatments in the analysis. 
RIA, AR12842, at 3-6. 
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compliance costs for a plant would be approximately $1.5 million/year. See TDD, AR12840, 

Table 9-19 (plants with compliance costs); RIA, AR12842, Table 3-2 (Option D). 

D. The ELG Rule's compliance deadlines 

Under the ELG Rule, those sources that must obtain NPDES permits must comply with 

the new, more stringent limitations as soon as possible beginning November 1, 2018, but no later 

than December 31, 2023, as determined by the permitting authority in the NPDES permitting 

process. See 40 C.F.R. §§ 423.13(g)(1)(i), (h)(1)(i), (i)(1)(i), U)(1)(i), and (k)(1)(i). Sources 

subject to pretreatment standards must comply with the new, more stringent limits by November 

1, 2018. See 40 C.F.R. §§ 423.16(e), (f), (g), (h), and (i). In establishing these compliance 

deadlines, EPA took into account, among other things, the time that many facilities need to raise 

capital, plan and design systems, procure equipment, and construct and then test systems. 80 

Fed. Reg. at 67,854. 

II. Petitions for review of the ELG Rule in the Fifth Circuit 

Under the CWA, 33 U.S.C. § 1369(b)(1), certain enumerated actions are subject to 

exclusive review in the courts of appeals. The ELG Rule is among the actions subject to review 

under§ 1369(b)(1)(E). Following EPA's promulgation of the ELG Rule, numerous parties, 

including several of the plaintiffs in this case, filed seven petitions for review of the Rule under 

§ 1369(b )(1 )(E), which were consolidated in the Fifth Circuit, under the lead case Southwestern 

Electric Power Co. v. EPA, No. 15-60821, pursuant to 28 U.S.C. § 2112(a); 82 Fed. Reg. at 

19,005.5 Petitioning groups filed three opening merits briefs, comprising 35,000 words, on 

5 Plaintiffs Clean Water Action, Waterkeeper Alliance, Inc., Environmental Integrity Project, and Sierra Club are 
petitioners in the Fifth Circuit petitions. Plaintiff Clean Water Action is also an intervenor in that case. Other 
petitioners in that litigation include: Southwestern Electric Power Co., Utility Water Act Group, Union Electric, Inc. 
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December 5, 2016. During the course of merits briefing, petitioner Utility Water Act Group 

("UW AG") submitted a petition to EPA for administrative reconsideration, raising issues that 

overlapped with its claims in the litigation. 6 Id.; UWAG Petition, AR12844. On April12, 2017, 

just a short time before EPA's merits brief was due to be filed, EPA Administrator Pruitt 

announced that he would reconsider the ELG Rule and would issue a stay pending judicial 

review under§ 705. 82 Fed. Reg. at 19,005; Letter from EPA to Petitioner for Reconsideration 

and Stay, AR12849. To allow time for EPA to undertake a review of the Rule in light of the 

petitions, EPA requested a 120-day stay of proceedings in the Fifth Circuit, which the Fifth 

Circuit granted. 82 Fed. Reg. at 19,005-06; see Southwestern Electric Power Co., No. 15-60821, 

Order, Apr. 24,2017, Doc. No. 00513964356. Pursuant to the court's order, EPA will file a 

motion to govern further proceedings by August 14, 2017, advising the Fifth Circuit of its plans 

for further administrative proceedings to reconsider the Rule. 

III. The Stay Notice 

When EPA announced its reconsideration of the ELG Rule, on April 12, 20 17, 

Administrator Pruitt also signed the Stay Notice. 82 Fed. Reg. 19,005. The Stay Notice 

postpones the applicable compliance dates for the new, more stringent limits applicable to 

existing sources for several wastestreams pending judicial review. Id. In the Stay Notice, EPA 

noted the imminent deadline for its merits brief in the Fifth Circuit litigation. See id. It also 

explained that the administrative petitions for reconsideration raise "sweeping and wide ranging" 

objections to the Rule that overlap with issues in the litigation. Id. In particular, the petitions 

(dba Ameren Missouri), Duke Energy Indiana, Inc., American Water Works Association, National Association of 
Water Companies, and the City of Springfield, Missouri, by and through the Board of Public Utilities. 

6 A subsequent petition was submitted by the Small Business Administration Advocacy Office ("SBA"), AR12848. 

7 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004015-00018 



Case 1:17-cv-00817-KBJ Document 32 Filed 07/28/17 Page 19 of 51 

raise issues relating to the feasibility and costs of the new limits. UW AG Petition, AR12844; 

SBA Petition, AR12848. EPA also noted that it wished to review new information that UWAG 

intended to submit, bearing on the feasibility of certain limits in the Rule. 82 Fed. Reg. at 

19,005. In light of the capital expenditures that facilities incurring costs under the Rule will have 

to undertake to meet the Rule's approaching compliance deadlines, the pending litigation, and 

EPA's reconsideration of the Rule, EPA determined that "justice requires it to postpone the 

compliance dates of the Rule that have not yet passed, pending judicial review." !d. 

IV. EPA's proposed rule to postpone compliance deadlines 

The Stay Notice is a temporary measure, to preserve the status quo pending judicial 

review. Thus, on May 25, 2017, EPA signed a notice for publication in the Federal Register, 

proposing to postpone (through rulemaking) the same compliance deadlines subject to the Stay 

Notice, pending completion of agency reconsideration proceedings. 82 Fed. Reg. 26,017 (June 

6, 20 17). As explained in the proposed rule, "[b ]ecause Section 705 of the AP A authorizes an 

Agency to postpone the effective date of an action pending judicial review, EPA is undertaking 

this notice-and-comment rulemaking to postpone certain compliance dates in the rule in the 

event that the litigation ends, and while the Agency is undertaking reconsideration." Id. at 

26,018. The deadline for submission of written comments for that rulemaking was on July 6, 

2017. In addition, EPA will hold a public hearing to receive in-person comment on the proposed 

postponement of compliance deadlines on July 31, 2017. Posting available at 

https:/ /www .epa.gov leg/steam-electric-power-generating -effluent-guidelines-20 15-final

rule#hearing, last visited July 27, 2017. 
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V. This litigation 

On May 3, 2017, Plaintiffs filed their complaint in this Court challenging the Stay Notice. 

Plaintiffs assert six claims for relief: ( 1) failing to make required findings for a stay under 5 

U.S.C. § 705; (2) staying the rule for purposes of reconsidering it; (3) staying the rule where the 

effective date has already passed; ( 4) staying portions of a rule, while leaving others in effect; ( 5) 

failing to provide adequate justification and consider relevant factors; and ( 6) failing to provide 

notice and an opportunity for comment. Compl., ECF Doc. No. 1. 

On June 13, 2017, EPA filed a motion to dismiss this case or transfer it to the Fifth 

Circuit, or, in the alternative, to stay proceedings ("Motion to Dismiss") (ECF No. 18). On the 

same date, EPA also filed the certified index to the administrative record (ECF No. 19). On June 

14, 2017, Plaintiffs filed a motion for summary judgment (ECF No. 20). The Court subsequently 

consolidated briefing on the Motion to Dismiss and Plaintiffs' motion for summary judgment 

and established a briefing schedule (ECF No. 23). 

STANDARD OF REVIEW 

On a motion to dismiss pursuant to Federal Rule of Civil Procedure 12(b )(1 ), the Court 

must determine whether the complaint sets forth allegations sufficient to establish jurisdiction 

over the subject matter of the claims for relief. Because federal courts are courts of limited 

jurisdiction and may hear cases only to the extent expressly provided by statute, the first and 

most fundamental question presented by every case is whether the court has jurisdiction to hear 

it. Steel Co. v. Citizens for a Better Env 't, 523 U.S. 83, 94 (1998) ("jurisdiction [must] be 

established as a threshold matter"). The burden of establishing subject matter jurisdiction rests 

with the plaintiff. Kokkonen v. Guardian Life Ins. Co. of Am., 511 U.S. 375, 377 (1994) (it is "to 

be presumed that a cause lies outside this limited jurisdiction, and the burden of establishing the 
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contrary rests upon the party asserting jurisdiction") (citations omitted); Khadr v. United States, 

529 F.3d 1112, 1115 (D.C. Cir. 2008). Where subject matter jurisdiction does not exist, "the 

court cannot proceed at all in any cause." Steel Co., 523 U.S. at 94 (internal quotation marks and 

citation omitted). 

With regard to the cross-motions for summary judgment, AP A § 706(2) permits a court 

to "hold unlawful and set aside agency action, findings, and conclusions found to be ... 

arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law." 5 U.S.C. 

§ 706(2)(A). Under the APA, the Court's review is limited to the administrative record compiled 

and relied on by the agency. Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402, 416 

(1971); Camp v. Pitts, 411 U.S. 138, 142 (1973).7 

Review under the "arbitrary and capricious" standard is "highly deferential" and 

"presumes the agency's action to be valid." Envtl. Def Fund, Inc. v. Castle, 657 F.2d 275, 283 

(D.C. Cir. 1981) (citations omitted). An agency's decision can be set aside "only if the agency 

relied on factors Congress did not intend it to consider, entirely failed to consider an important 

aspect of the problem, or offered an explanation that runs counter to the evidence before the 

agency or is so implausible that it could not be ascribed to a difference in view or the product of 

agency expertise." Motor Vehicle Mfrs. Ass 'n v. State Farm Mutual Auto. Ins. Co., 463 U.S. 29, 

42 ( 1983) ("State Farm"). The federal courts "will uphold a decision of less than ideal clarity if 

the agency's path may reasonably be discerned." Bowman Transp., Inc. v. Arkansas-Best 

7 Under Rule 56, summary judgment may be granted where "materials in the record, including depositions, 
documents, electronically stored information, affidavits or declarations, stipulations ... , admissions, interrogatory 
answers, or other materials" show "that there is no dispute as to any material fact and the movant is entitled to 
judgment as a matter of law." Fed. R. Civ. P. 56( a) & (c). But, where, as here, a case involves review of agency 
action under the APA, "the Court's role is limited to reviewing the administrative record, so the standard set forth in 
Rule 56( c) does not apply." Air Transport Ass 'n of Am., Inc. v. Nat'/ Mediation Bd., 719 F. Supp. 2d 26, 32 (D.D.C. 
2010). 
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Freight System, Inc., 419 U.S. 281, 286 (1974). Because this case involves the interplay of the 

AP A and, in some senses, the CW A, EPA must bring to bear its special expertise and 

knowledge, and therefore EPA's statutory interpretations merit some deference. United States v. 

Mead Corp., 533 U.S. 218, 234 (2001) (agency action, whatever its form, is due some deference, 

given the "specialized experience and broader investigations and information" available to the 

agency) (citing Skidmore v. Swift Co., 323 U.S. 134, 139 (1944)). 

ARGUMENT 

I. The Court lacks subject-matter jurisdiction. 

The CW A gives the courts of appeals exclusive jurisdiction over certain actions taken by 

EPA under the Act. 33 U.S.C. § 1369(b )(1 ). The Supreme Court has made clear that when 

§ 1369 applies, "it is the exclusive means of challenging actions covered by the statute." Decker 

v. Nw. Envtl. Def Ctr., 568 U.S. 597, 608 (2013) (emphasis added). It is undisputed that the 

ELG Rule is an action subject to review under§ 1369(b)(1)(E) and, indeed, some of the 

Plaintiffs in this action have invoked appellate jurisdiction under § 1369(b )( 1 )(E) by petitioning 

for review of the final ELG Rule. See supra n.3. Under the D.C. Circuit's holding in 

Telecommunications Research and Action Ctr. v. FCC ("TRAC"), "any suit seeking relief that 

might affect the Circuit Court's future jurisdiction is subject to the exclusive review of the Court 

of Appeals." 750 F.2d 70, 75 (D.C. Cir. 1984) (emphasis in original). Plaintiffs' challenge to 

the Stay Notice may affect the Fifth Circuit's jurisdiction, and thus TRAC dictates that 

jurisdiction to review the Stay Notice resides not in this Court, but in the court of appeals under 

§ 1369(b)(1)(E). Even if TRAC does not apply, the Stay Notice is so tied up with matters within 

the Fifth Circuit's jurisdiction that any challenges to the Stay Notice are properly within that 

court's ancillary jurisdiction. 
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A. The Fifth Circuit has jurisdiction under § 1369(b )(1 )(E) and TRA C. 

Under the D.C. Circuit's decision in TRAC and its progeny, the Stay Notice is subject to 

exclusive review in the Fifth Circuit pursuant to§ 1369(b)(1)(E). In TRAC, the D.C. Circuit 

considered the question: where a statute commits final agency action to review by the courts of 

appeals, does that court have jurisdiction to hear suits seeking relief that would affect its future 

statutory jurisdiction? The court, in a ruling considered and approved by the entire court, held 

that it does. 750 F.2d at 75 n.24. Petitioners in that case sought to compel the Federal 

Communications Commission ("FCC") to decide certain matters that were pending before the 

agency, arguing that the FCC had unreasonably delayed in doing so. Under the relevant judicial 

review statute, exclusive jurisdiction to review orders of the FCC is vested in the appellate 

courts. The court reasoned that because its future jurisdiction to review the merits might be 

defeated by the lack of agency action, the circuit court should also be the forum to resolve claims 

that an agency has unreasonably delayed in taking action reviewable in the circuit court. !d. at 

76 (citations omitted). 

Although TRA C concerned an action seeking to compel an agency to perform a 

mandatory statutory duty unreasonably delayed, the TRA C principles apply with equal, if not 

greater, force here, since this challenge implicates both the present and future jurisdiction of the 

court of appeals. First, this case directly implicates the Fifth Circuit's current authority to issue a 

stay pending judicial review. By definition, the Stay Notice is inextricably tied to the Fifth 

Circuit litigation and maintaining the status quo pending that court's review. Rule 18 of the 

Federal Rules of Appellate Procedure requires an applicant for a stay of an agency rule pending 

judicial review to request one from the agency before moving the court for such relief because, 

as explained in the Advisory Committee Notes, § 705 "confers general authority on both 
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agencies and reviewing courts to stay agency action pending review." Since the Fifth Circuit's 

jurisdiction to review the ELG Rule necessarily includes its authority under § 705 to issue a stay 

of the rule pending judicial review, it should also encompass challenges to a stay issued by the 

agency under the same provision, as asking the agency for a stay is a prerequisite to any request 

for a stay by the court of appeals under Fed. R. App. 18. Thus, this Court's consideration of 

challenges to the Stay Notice necessarily risks having two courts ruling on the same relief. 

Second, this case also implicates the Fifth Circuit's future exclusive jurisdiction to review 

the merits of the ELG Rule. Under Plaintiffs' theory of the case, the Stay Notice is invalid 

because, among other reasons, EPA did not evaluate the likelihood of success on the merits and 

failed to provide an adequate rationale for the Stay Notice. See Compl. ,-r,-r 59, 83; Plfs. Mem. in 

Support of Summ. J. ("Plfs. Mem.") (ECF No. 20) Arg. II, V. However, under§ 1369(b )(1 )(E), 

the Fifth Circuit has exclusive jurisdiction over the merits of the ELG Rule challenges. 

Other D.C. Circuit decisions since TRAC recognize that its holding extends to suits 

beyond actions for unreasonable delay. In International Union, United Mine Workers of 

America v. Department of Labor, 358 F.3d 40,43 (D.C. Cir. 2004), the court found the reasoning 

in TRAC supported exclusive appellate jurisdiction over an action challenging an agency's 

withdrawal of a proposed rule that, if finalized, would be subject to exclusive appellate 

jurisdiction because the "withdrawal of a proposed rule defeats th[ e] [circuit] [ c ]ourt's 

prospective jurisdiction." Indeed, the court found that "[i]t would be anomalous [] for the district 

court to review claims of arbitrary and capricious withdrawal while the court of appeals 

entertains claims of unreasonable delay." !d. So too here. If a withdrawal of a proposed rule is 

within a circuit court's exclusive jurisdiction to hear, then an action staying that rule should be, 
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as well. Both actions clearly implicate the court of appeals' exclusive jurisdiction over the 

underlying rule and thus, under TRA C, must be heard in the circuit court. 

The decision in Sierra Club v. Jackson, 813 F. Supp. 2d 149 (D.D.C. 2011), which 

reached the opposite conclusion regarding district court jurisdiction to review a § 705 stay of a 

final action that is subject to exclusive appellate review, is not binding on this Court and 

incorrectly decided the jurisdictional issue. That court simply ignored or overlooked the fact that 

§ 705 gives both the agency and the circuit court authority to issue a stay pending judicial 

review, and thus to subject an agency stay to review by a district court indeed intrudes on an 

issue within the circuit court's exclusive jurisdiction. !d. at 162 ("nothing that happens here will 

affect the court of appeals' jurisdiction over the pending petitions for review"). 

Further, Sierra Club incorrectly concluded that district court review would not interfere 

with the appellate court's exclusive jurisdiction because "the Court will give deference to EPA's 

'ultimate conclusion on the substantive merit of its rules."' !d. at 161 (citation omitted); see also 

id at 160. This reasoning merely states the applicable standard of review for agency action on 

the merits; the court did not further explain its reasoning, and in particular did not elaborate on 

how granting "deference" to EPA solves the underlying problem presented by two separate 

courts both considering the merits of the same rule, especially where only one of those courts has 

exclusive jurisdiction to review the merits of the rule. Like the plaintiffs in Sierra Club, 

Plaintiffs in this case challenge the substantive rationale for the Stay Notice, Compl. ,-r 83, which 

is inextricably tied up with review of the pending Fifth Circuit challenges to the ELG Rule. 

Thus, Sierra Club's reasoning is unpersuasive and should not be followed here. 

Moreover, the court in Sierra Club relied on case law that is inapposite here. The court 

cited In re Natural Resources Defense Council, 645 F.3d 400, 405 (D.C. Cir. 2011), for the 
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proposition that TRAC does not apply in circumstances where the basis for a circuit court's 

jurisdiction relies on a speculative chain of events. There is nothing speculative about the Fifth 

Circuit's current jurisdiction over the ELG Rule, which includes the authority to entertain 

requests to stay the rule pending judicial review: that case is pending before the Fifth Circuit 

right now. Therefore, this Court should decline to follow the holding in Sierra Club, 813 F. 

Supp. 2d at 162, regarding the applicability of TRA C in that case. Because TRA C applies to 

Plaintiffs' challenge to the Stay Notice, this Court lacks jurisdiction. 

B. Even if TRAC does not apply, the Stay Notice is an ancillary matter well 
within the Fifth Circuit's jurisdiction over the ELG Rule. 

The D.C. Circuit has held that, in cases governed by a specialized statutory review 

provision, like § 1369(b )( 1 ), "questions ancillary or incidental to, or growing out of, the main 

action ... may be taken cognizance of by the court and determined, since such jurisdiction is in 

aid of its authority over the principal matter." Morrow v. District of Columbia, 417 F.2d 728, 

737-38 (D.C. Cir. 1969). Thus, in American Iron and Steel Institute v. EPA, 115 F.3d 979,986 

(D.C. Cir. 1997), the D.C. Circuit found that it had jurisdiction to consider challenges to parts of 

a CW A rule that were not expressly identified in § 1369(b )(1 ), but were otherwise ancillary to 

the court's review of agency action that clearly was within its jurisdiction under § 1369(b )( 1 ). 

The court reasoned that, given the technical nature of the rule and the interest in assuring 

coherent review of all issues related to the same agency action, the court could properly assert 

ancillary jurisdiction over those matters that were not expressly within § 1369(b )( 1)' s grant of 

jurisdiction. Am. Iron and Steel Inst., 115 F .3d at 986. 

For the same reasons as those expressed in American Iron and Steel Institute, the Fifth 

Circuit is the proper forum for Plaintiffs' challenge to the Stay Notice because it involves 

"questions ancillary to, or growing out of' the challenges to the ELG Rule currently pending in 
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that court. 115 F.3d at 986 (quoting Morrow, 417 F.2d at 737-38). As discussed above, it makes 

little sense for this Court to consider Plaintiffs' challenge to the Stay Notice, where the Fifth 

Circuit is the sole forum with jurisdiction over affirmative requests for a stay of the ELG Rule 

pending judicial review, as well as the sole forum with jurisdiction over the merits of the ELG 

Rule. 

Moreover, as a practical matter, the Fifth Circuit will soon be presented with deciding 

any procedural issues tied up with EPA's ongoing administrative proceedings on reconsideration 

of the ELG Rule, and therefore is the forum more "capable of treating the case coherently." Am. 

Iron and Steel Inst., 115 F .3d at 986 (citations omitted). The Stay Notice is just one action in 

EPA's ongoing administrative proceedings on reconsideration and that court will necessarily 

have to consider the procedural implications of the reconsideration proceedings on the merits 

challenges. Having one court consider all of the issues related to the substantive and procedural 

aspects of the ELG Rule and related reconsideration proceedings serves the interests of judicial 

economy and uniformity. See id. 

C. Jurisdiction under § 1369(b )(1 )(E) cuts off jurisdiction under the federal 
question statute. 

Knowing that CWA § 1369(b)(1)(E) vests jurisdiction to review ELGs in the courts of 

appeals, Plaintiffs try to assert jurisdiction in this Court under the federal question statute, 28 

U.S.C. § 1331. But, it is well-settled that§ 1331 does not provide jurisdiction where, as here, 

Congress has specified a specialized judicial-review procedure for agency action. 8 "[A] statute 

8 While the AP A provides a waiver of sovereign immunity for suits against the United States, it is "not a 
jurisdiction-conferring statute." Oryszakv. Sullivan, 576 F.3d 522, 524 (D.C. Cir. 2009) (internal quotations and 
citation omitted). Rather, in cases arising under the AP A, subject matter jurisdiction is asserted under the federal 
question statute, which establishes subjects that are within the jurisdiction of federal courts to entertain ("civil 
actions arising under the Constitution, laws, or treaties of the United States"). 28 U.S. C. § 1331. 
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which vests jurisdiction in a particular court cuts off original jurisdiction in other courts in all 

cases covered by that statute." TRAC, 750 F.2d at 77 (citations omitted).9 The Supreme Court 

has expressly stated that where § 1369(b )( 1) applies, "it is the exclusive means of challenging 

actions covered by the [CWA]." Decker, 568 U.S. at 608; see also Maier v. EPA, 114 F.3d 1032, 

1036-37 (lOth Cir. 1997) (recognizing same). Because jurisdiction to review the Stay Notice is 

vested in the courts of appeals under § 1369(b )( 1 ), this Court lacks jurisdiction. 

It is of no relevance to the jurisdictional analysis that the Stay Notice was issued under 

APA § 705, as opposed to the CWA. Contra Sierra Club v. Jackson, 813 F. Supp. 2d at 158-

160. Jurisdiction to consider an agency action pursuant to a specialized judicial review statute, 

like 33 U.S.C. § 1369(b)(l), encompasses review of related agency action taken under another 

statute, even if independent review of such action would be in the district court pursuant to the 

APA and the federal question statute. See, e.g., City ofTacoma, Washington v. F.E.R.C., 460 

F.3d 53, 76 (D.C. Cir. 2006); accord Defenders of Wildlife v. EPA, 420 F.3d 946, 956 (9th Cir. 

2005) (in review of EPA decision, court of appeals has jurisdiction to consider adequacy of 

biological opinion on which EPA relied), rev 'd and remanded on other grounds, Nat 'lAss 'n of 

Home Builders v. Defs. of Wildlife, 551 U.S. 644 (2007). 

Because jurisdiction to review the Stay Notice lies in the circuit court under 

§ 1369(b)(l)(E), this Court lacks jurisdiction under 28 U.S.C. § 1331. 

D. This Court should dismiss the action or transfer it to the Fifth Circuit. 

Because this Court lacks jurisdiction over Plaintiffs' claims, dismissal is an appropriate 

remedy. Plaintiffs will not be prejudiced by dismissal. The period for filing petitions for review 

9 See also Whitney Nat'l Bank v. Bank of New Orleans & Trust Co., 379 U.S. 411 (1965) (where Congress has 
enacted a specific statutory scheme of review, that mode must be adhered to notwithstanding an express command 
of exclusiveness). 
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of the Stay Notice does not close until August 23, 2017. 33 U.S.C. § 1369(b)(2). If the Court 

dismisses Plaintiffs' action, Plaintiffs may file a petition for review of the Stay Notice. 

Alternatively, the Court may transfer this action to the Fifth Circuit under 28 U.S.C. 

§ 1631, so that it may be consolidated with the Fifth Circuit petitions for review of the ELG 

Rule. Under § 1631, a court has authority to transfer a case if: "( 1) the court would have been 

able to exercise jurisdiction on the date that it was filed in the district court; (2) the district court 

lacked jurisdiction over the case; and (3) the transfer is in the interests of justice." Acevedo-

Carranza v. Ashcroft, 371 F.3d 539, 542 (9th Cir. 2004). The Fifth Circuit had jurisdiction on 

the date that this action was filed, on May 3, 201 7. Where, as here, a district court lacks 

jurisdiction by virtue of TRA C, courts have recognized that transfer under § 1631 is appropriate. 

See, e.g., TRAC, 750 F.2d at 79 n.37; Jamison v. F.T.C., 628 F. Supp. 1548, 1552 & n.4 (D.D.C. 

1986). If this Court finds that it is in the interest of justice to do so, it may transfer this case to 

the Fifth Circuit instead of dismissing it. 10 

II. The Court alternatively may stay this case pending completion of EPA's 
administrative proceedings. 

Instead of deciding to dismiss or transfer the case at this time, the Court may decide to 

stay it, pending the ongoing agency reconsideration proceedings. While subject-matter 

jurisdiction is a threshold issue that must be decided before this Court proceeds to the merits, the 

Court has leeway "to choose among threshold grounds for denying audience to a case on the 

merits." Seneca Nation of Indians v. US. Dep 't of Health & Human Servs., 144 F. Supp. 3d 115, 

118-19 (D.D.C. 2015) (citation and internal quotation marks omitted). In particular, "[a] trial 

10 It also bears noting that most of the Plaintiffs here already have petitions pending or are intervenors in the Fifth 
Circuit challenge to the ELG Rule and will have the opportunity to respond to EPA's forthcoming motion to govern 
future proceedings, due in the Fifth Circuit on August 14, 2017. 
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court has broad discretion to stay all proceedings in an action pending the resolution of 

independent proceedings elsewhere." Hussain v. Lewis, 848 F. Supp. 2d 1, 2 (D.D.C. 2012) 

(citation and internal quotation marks omitted); Landis v. North Am. Co., 299 U.S. 248, 254 

(1936) ("[T]he power to stay proceedings is incidental to the power inherent in every court to 

control the disposition of the causes on its docket with economy of time and effort for itself, for 

counsel, and for litigants."). And courts often stay proceedings where, as here, separate 

independent proceedings are pending before the agency. E.g., Am. Petroleum Inst. v. EPA, 683 

F.3d 382, 386-87 (D.C. Cir. 2012) (challenge to regulation of hazardous secondary materials 

under RCRA rendered unripe by agency proposal for new rulemaking); Seneca Nation, 144 F. 

Supp. 3d at 118-19 (motion to stay pending agency board decision represented non-jurisdictional 

threshold basis for denying audience to the case on the merits). 

A stay of judicial proceedings pending further administrative action by the agency 

comports with fundamental principles of ripeness. The ripeness doctrine generally deals with 

when a federal court can or should decide a case. Part of the doctrine is subsumed into the 

Article III requirement of standing, which requires a petitioner to allege inter alia an injury-in

fact that is "imminent" or "certainly impending." See Nat 'l Treasury Emps. Union v. United 

States, 101 F.3d 1423, 1427-28 (D.C. Cir. 1996). Even if a case is constitutionally "ripe," 

though, there may also be "prudential reasons for refusing to exercise jurisdiction." Nat'l Park 

Hospitality Ass 'n v. Dep 't of Interior, 538 U.S. 803, 808 (2003) (citation and internal quotation 

marks omitted). "In the context of agency decision making, letting the administrative process 

run its course before binding parties to a judicial decision prevents courts from 'entangling 

themselves in abstract disagreements over administrative policies, and ... protect[ s] the agencies 

from judicial interference' in an ongoing decision-making process." Am. Petroleum Inst., 683 
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F.3d at 386-87 (citing Abbott Labs. v. Gardner, 387 U.S. 136, 148 (1967)). Postponing review 

can also conserve judicial resources, and it "comports with [a court's] theoretical role as the 

governmental branch of last resort." Nat'l Treasury Emps. Union, 101 F.3d at 1431. 

As the D.C. Circuit observed: 

Courts decline to review "tentative" agency positions because doing so "severely 
compromises the interests" the ripeness doctrine protects: "The agency is denied 
full opportunity to apply its expertise and to correct errors or modify positions in 
the course of a proceeding, the integrity of the administrative process is 
threatened by piecemeal review of the substantive underpinnings of a rule, and 
judicial economy is disserved because judicial review might prove unnecessary if 
persons seeking such review are able to convince the agency to alter a tentative 
position." 

Am. Petroleum Inst., 683 F .3d at 387 (citation and internal quotations omitted). 

By definition, the Stay Notice is a temporary measure intended to preserve the status quo 

pending judicial review. Because a stay under § 705 endures only pending judicial review, EPA 

has initiated notice-and-comment rulemaking to postpone the compliance deadlines subject to 

the AP A § 705 stay at issue in this case, pending completion of any additional agency 

rulemaking proceedings. 82 Fed. Reg. at 26,017. The ongoing rulemaking to postpone the ELG 

Rule compliance deadlines presents Plaintiffs the opportunity to "convince the agency to alter 

[its] tentative position" reflected in the § 705 stay. Pub. Citizen Health Research Grp. v. FDA, 

740 F.2d 21, 30-31 (D.C. Cir. 1984). If the Plaintiffs fail to persuade EPA to change course and 

EPA finalizes the rule to postpone the compliance deadlines, this case may very well become 

moot. Am. Petroleum Inst. v. EPA, 683 F.3d 382, 387 (D.C. Cir. 2012) (staying litigation when 

"[t]he proposed rule would wholly eliminate" the issues in this litigation.). Allowing the 

administrative process to run its course will allow EPA to "crystalliz[ e] its policy before that 

policy is subjected to judicial review," Wyo. Outdoor Council v. U.S. Forest Service, 165 F.3d 
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43, 49 (D.C. Cir. 1999), and avoid "inefficient" and unnecessary "piecemeal review," Pub. 

Citizen Health Research, 740 F.2d at 30 (citation and internal quotation marks omitted). 

To outweigh these "institutional interests in the deferral of review," any hardship caused 

by that deferral must be "immediate and significant." Devia v. Nuclear Regulatory Comm 'n, 492 

F.3d 421, 427 (D.C. Cir. 2007) (citation and internal quotation marks omitted). Because the Stay 

Notice effects only a temporary stay of compliance deadlines pending judicial review (that 

would not begin to take effect until November 1, 2018 at the earliest), the harm Plaintiffs allege 

is hypothetical, future harm. If EPA finalizes its proposal to postpone the compliance deadlines, 

Plaintiffs will have the opportunity to seek judicial review of any final action EPA takes. If EPA 

does not finalize the postponement rule and the Stay Notice remains in effect, Plaintiffs can 

reinstitute proceedings in this case. Thus, the hardship to Plaintiffs caused by deferral of review 

does not outweigh the interests in allowing the agency proceedings to run their course. 

III. The Stay Notice is a lawful and reasonable exercise of EPA's discretion under AP A 
§ 705. 

Even if the Court reaches the merits, Plaintiffs' summary judgment motion should be 

denied and EPA's cross-motion for summary judgment granted because the Stay Notice is a 

valid and reasonable exercise of EPA's authority under APA § 705. Section 705 states: "When 

an agency finds that justice so requires, it may postpone the effective date of action taken by it, 

pending judicial review." 5 U.S.C. § 705. The Administrator reasonably concluded that justice 

required a stay, pending judicial review, of certain compliance deadlines in the Rule, in light of 

the pending Fifth Circuit litigation (where EPA's merits brief deadline was imminent) and 

recently submitted requests to the new EPA Administrator for reconsideration of the Rule. EPA 

has authority under the Clean Water Act to revise effluent limits and standards, 33 U.S.C. 

§§ 1311( d), 1314(b )(1), (m)(1)(A), (g)(1 ), 1317(b )(2), as well as inherent authority to reconsider 
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past decisions. It reasonably determined that it would be unfair to require plants to incur 

millions of dollars in compliance costs for provisions of the Rule that might change following 

agency reconsideration and any attendant rulemaking. 

Contrary to Plaintiffs' arguments, EPA properly construed "effective date" in § 705 to 

include regulatory compliance dates that had not yet passed. Plaintiffs also err in arguing EPA 

must use the judicially made four-part test that courts use for preliminary injunctions or follow 

AP A § 553( c) notice-and-comment procedures before issuing the Stay Notice. Nowhere does 

§ 705 say that EPA must use the judicially created four-part framework to grant a stay under that 

provision, nor does it impose any requirements for notice and comment. 

A. The Stay Notice comports with § 705. 

Section 705 imposes two conditions on EPA's authority to stay the effectiveness of a 

rule: (1) the agency must find that "justice so requires"; and (2) the stay must be "pending 

judicial review." Id. The Stay Notice meets both of these conditions. Plaintiffs' arguments that 

EPA's rationale is inadequate because it did not undertake a weighing of costs and benefits of the 

ELG Rule fails. 

1. EPA reasonably concluded that "justice so requires" a stay of 
compliance deadlines. 

Section 705 does not specify what factors an agency must consider in determining 

whether "justice so requires" a stay pending judicial review. EPA reasonably concluded that 

justice requires a stay because it would be unfair to require plants to expend millions of dollars in 

capital expenditures to comply with provisions of the Rule that are challenged as unlawful and 

EPA is reconsidering. EPA's decision is well within Congress's broad grant of authority in 

§ 705. 
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The Rule applies new and more stringent effluent limitations to several wastestreams at 

regulated plants "as early as November 1, 2018, for direct dischargers and by November 1, 2018, 

for indirect dischargers," and regulated parties must start incurring capital costs now to comply. 

82 Fed. Reg. at 19,005; 80 Fed. Reg. at 67,854 (explaining that compliance deadlines included in 

the rule "provide the time that many facilities need to raise capital, plan and design systems, 

procure equipment, and construct and then test systems"). The record reflects that plants could 

be required to expend millions of dollars in capital costs to install control technologies to meet 

the Rule's requirements. See supra Background and Statement of Facts, at I.C. Although EPA 

did not specify the capital costs on a per plant basis and the costs will vary for particular plants, 

the average per plant cost is $1.5 million. !d. EPA reasonably determined that it was not in the 

interest of justice to require these expenditures when petitions challenging the Rule are pending 

and EPA had decided to reconsider the Rule. 82 Fed. Reg. at 19,005. 

This is especially so because agencies have inherent authority to reconsider past decisions 

and to revise, replace or repeal a decision to the extent permitted by law and supported by a 

reasoned explanation. FCC v. Fox Television Stations, Inc., 556 U.S. 502, 515 (2009); State 

Farm, 463 U.S. at 42. See also Nat'l Ass 'n of Home Builders v. EPA, 682 F.3d 1032, 1038 & 

1043 (D.C. Cir. 2012) (a revised rulemaking based "on a reevaluation of which policy would be 

better in light of the facts" is "well within an agency's discretion," and "'[a] change in 

administration brought about by the people casting their votes is a perfectly reasonable basis for 

an executive agency's reappraisal"' of its policy choices) (citations omitted). Particularly 

relevant here, the CW A expressly authorizes EPA to revise effluent limits and standards. 33 

U.S.C. §§ 1311(d), 1314(b), (g)(1), (m)(1)(A), 1317(b)(2). IfEPA determines that any 

substantive revisions to the ELG Rule provisions are warranted, it will undertake further 
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rulemaking proceedings that will provide notice of the proposed changes and a full opportunity 

for interested parties to comment. 

2. The Stay Notice is pending judicial review in the Fifth Circuit. 

The Stay Notice also satisfies§ 705 because EPA issued it "pending judicial review." 5 

U.S.C. § 705; 82 Fed. Reg. 19,005. As EPA explained in the Stay Notice: 

D the Rule is subject to several petitions for review in the Fifth Circuit; 

D EPA had an imminent deadline of May 4, 2017, to file its merits brief in the Fifth 

Circuit; 

D certain petitioners petitioned the new EPA Administrator to reconsider the Rule, 

raising "wide-ranging and sweeping objections" to the rule that "overlap with the 

claims in the ongoing litigation"; 

D EPA had decided to grant that petition; and 

D regulated parties would incur compliance costs in the absence of a stay. 

82 Fed. Reg. at 19,005. 

Plaintiffs' contention that the Stay Notice improperly relied on EPA's decision to 

reconsider the Rule is flawed for several reasons. First, as shown above, EPA squarely cited the 

Fifth Circuit litigation in its reasons for issuing the stay. Indeed, the pending judicial challenges 

underlie both the reconsideration and the stay. Thus, EPA clearly articulated a connection 

between the pending judicial review and the stay of compliance deadlines. Moreover, EPA 

acknowledges that the stay will only remain in effect pending the litigation. It is precisely 

because the § 705 Stay Notice only effects a temporary stay pending judicial review in the Fifth 

Circuit that EPA has undertaken notice-and-comment rulemaking to amend the ELG Rule to 
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postpone various compliance deadlines until the reconsideration is complete. 82 Fed. Reg. at 

26,018. 

Further, that EPA has also decided to reconsider the Rule does not render the Stay Notice 

unjust or untethered from the litigation. EPA noted in the decision document the "sweeping and 

wide-ranging objections" raised in the reconsideration petitions, which overlap with issues in the 

litigation. 82 Fed. Reg. at 19,005. Staying the compliance deadlines and the Fifth Circuit 

litigation avoids compelling the new Administration to take positions on the many issues in the 

litigation before those positions have crystallized. On April 12, 2017, when EPA signed the Stay 

Notice, EPA faced an impending May 4, 2017 deadline to file its merits brief. EPA decided to 

undertake reconsideration of the Rule and sought an abeyance of that litigation to avoid taking 

positions on issues that it was still reviewing and before it could complete an open and 

transparent rulemaking process. EPA also sought to avoid entangling the court in resolution of 

issues that may be revisited during the reconsideration process. In these circumstances, it cannot 

be said that the Stay Notice is not based on the pending judicial challenges. 

The decision in Sierra Club v. Jackson, 833 F. Supp. 2d 11, 34 (D.D.C. 2012), is 

inapposite. As an initial matter, that case involved a rule promulgated under the Clean Air Act, 

which has a provision authorizing EPA to issue three-month stays pending reconsideration. See 

42 U.S.C. § 7607( d)(7)(B). The court in that case concluded that "EPA cannot use Section 705 

of the AP A to stay the effectiveness of its rules in order to avoid the three-month limitation on 

stays under the Clean Air Act simply because litigation in the court of appeals happens to be 

pending." Sierra Club, 833 F. Supp. 2d at 33-34. 11 Here, the underlying Rule was promulgated 

11 To the extent Sierra Club could be read to mean that the Clean Air Act stay provision, 42 U.S. C. 
§ 7607(d)(7)(B), creates a limitation on an agency's authority under§ 705 in Clean Air Act cases, it is wrong and 
not binding precedent in the D.C. Circuit. In Mexichem Specialty Resins, Inc. v. EPA, the D.C. Circuit expressly 
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under the CW A, which has no corresponding three-month stay provision and thus the rationale 

of Sierra Club simply does not apply here. Moreover, the court found in that case that EPA's 

stay decision merely "references in passing the litigation" and "makes no effort to ground the 

stay on the existence or consequences of the pending litigation." Id. at 33. As discussed above, 

the Stay Notice plainly demonstrates a link to the pending Fifth Circuit litigation. 

Plaintiffs' argument also fails because it is based on the faulty notion that EPA must 

confess error before it can issue a stay under § 705. As noted, EPA has broad discretion to 

consider the relevant statutory factors and "how much weight to give each factor." Weyerhauser 

Co., 590 F.2d at 1045. There may well be more than one policy outcome that comports with the 

statute. The new EPA Administrator therefore has discretion to come to a different result than 

reflected in the Rule. EPA should not have to confess legal error to justify a stay under § 705 

because doing so would potentially compromise its litigating position. See infra at 33-35. 

3. EPA was not required to weigh the compliance costs against the 
estimated benefits of the Rule to issue the Stay Notice. 

EPA was not required to weigh the costs of compliance against the estimated benefits of 

the ELG Rule, as Plaintiffs (and amicus curiae) urge the Court to require. 12 First, § 705 does not 

specify the factors that EPA must consider in determining whether a stay is warranted, indicating 

that Congress intended to give EPA broad discretion to determine the relevant factors. EPA 

acknowledged that the issue of whether the Clean Air Act stay provision creates a limit on § 705 (or other) stay 
authority in Clean Air Act cases is unresolved, and Judge Kavanaugh, in dissent, expressly stated his view that § 
7607(d)(7(B) does not create such a limitation. 787 F.3d 544, 558 (D.C. Cir. 2015); id. at 562 (Kavanaugh, J. 
dissenting). 

12 In support of their motion, Plaintiffs rely on two declarations that purport to analyze the forgone environmental 
benefits of EPA's decision to stay the compliance deadlines of the ELG Rule. These declarations are not part of the 
administrative record and therefore are outside of the proper scope of review under the AP A. See supra at 9 & n5. 
Accordingly, the Court should not consider them. Hill Dermaceuticals, Inc. v. Food & Drug Admin., 709 F.3d 44, 
47 (D.C. Cir. 2013) (upholding district court refusal to consider extra-record declarations). 
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based its decision on compliance costs that regulated entities would begin to incur now in the 

absence of a stay. 

Section 705 empowers EPA to stay a rule pending judicial review. In issuing the Stay 

Notice here, EPA does not purport to effect any changes to the provisions of the ELG Rule itself. 

If EPA determines, in connection with the reconsideration proceedings, that changes to the ELG 

Rule are warranted, it will conduct additional rulemaking proceedings, including providing 

notice and an opportunity to comment. In that connection, it bears noting again that the relevant 

CW A provisions that govern EPA in the promulgation of effluent limitations and standards give 

EPA significant discretion to consider the applicable statutory factors and to determine "how 

much weight to give each factor." See, e.g., Weyerhaeuser, 590 F.2d at 1045. EPA was aware 

of the benefits of the Rule (which are in the administrative record for the stay) and that those 

benefits had not yet fully accrued because of the future compliance dates in the Rule. It 

reasonably deferred a full analysis of the relevant factors to its proceedings on reconsideration of 

the substantive provisions of the Rule. 

B. Section 705 permits agencies to postpone one or more compliance dates in a 
rule. 

Plaintiffs' argument that EPA cannot postpone the ELG Rule because the January 4, 2016 

effective date has already passed (Plfs. Mem. 28) relies on an overly restrictive interpretation of 

"effective date." EPA reasonably concluded that certain compliance dates in the ELG Rule that 

had not yet passed are within the meaning of "effective date" under § 705 and therefore subject 

to its authority to stay. 82 Fed. Reg. at 19,005. EPA's determination involves the interplay of§ 

705, the CWA, and the ELG Rule. Because EPA must bring to bear its special expertise and 

knowledge about the statute it administers and its own rule, EPA's decision that the compliance 

deadlines fit within "effective date" merits deference. United States v. Mead Corp., 533 U.S. 
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218, 234 (200 1) (agency action, whatever its form, is due some deference, given the "specialized 

experience and broader investigations and information" available to the agency) (citing 

Skidmore, 323 U.S. at 139). 

Under § 705, EPA may stay "the effective date of action taken by it." 5 U.S.C. § 705 

(emphasis added). Although the term "effective date" is not defined in the AP A, its meaning 

may be understood from the words around it. The AP A defines the term "agency action" 

broadly as "the whole or a part" of any agency rule, order, license, or sanction, relief, or the 

equivalent or denial thereof, or the failure to act," 5 U.S.C. § 551(13) (emphasis added); see also 

id. § 701 (b )(2) (cross-referencing § 551 ). Because an agency action may have more than one 

part, it is reasonable to read effective date to include any single date or multiple dates when those 

parts of the action may become effective. Indeed, it is not unusual for a rule to consist of 

numerous regulatory provisions, some of which may have separate compliance dates upon which 

specific obligations become effective. 

For example, the ELG Rule establishes an effective date of January 4, 2016. 80 Fed. 

Reg. 67,838. This is the earliest date effluent limits and standards in the Rule may be 

incorporated into permits. The Rule also contains additional later compliance deadlines, 

associated with specific limits and standards in the regulations. See 40 C.F.R. §§ 423.13(g)(1)(i), 

(h)(1 )(i), (i)(1 )(i), U)(1 )(i), and (k)(1 )(i). These deadlines reflect the dates by which the regulated 

plants must comply with the specific parts of EPA's action. Because the compliance deadlines 

addressed by the stay reflect the dates when specific parts of the ELG Rule take effect, they fit 

comfortably within the meaning of"effective date" in§ 705. 

Plaintiffs' argument that § 705 must be read strictly to mean the January 4, 2016 effective 

date specified in the rule preamble is not compelled by the statute. Plaintiffs' contention that 
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each agency action has only one effective date because § 705 uses the term "effective date" in 

the singular (Plfs. Mem. 30) fails to read the term in context and ignores the meaning of "agency 

action." It also ignores the express purpose of§ 705: to enable an agency to stay agency action 

pending judicial review whenever "justice so requires." The power to stay the "effective date of 

action taken by [the agency]" must logically include later compliance deadlines that occur 

beyond any initial effective date because those deadlines reflect the date when regulated parties 

are required to bring their conduct into compliance and therefore the effects of the agency action 

are felt. 

Plaintiffs' interpretation also makes little practical sense because it would mean that an 

agency can only stay the effectiveness of an entire rulemaking, but cannot determine that "justice 

requires" a more limited stay of only part of its action. Nothing in the APA requires this result. 

To the contrary, § 705's broad grant of authority to postpone an action whenever "justice so 

requires" counsels against such a narrow reading of its text. As discussed, EPA reasonably 

concluded that justice requires postponing the compliance deadlines that have not passed to 

avoid having regulated parties potentially needlessly expend capital costs on compliance with 

provisions of the Rule that EPA is considering revising. 

Under Plaintiffs' interpretation, § 705 's grant of authority to postpone the effectiveness 

of a rule "pending judicial review" would have little utility. Under 5 U.S.C. § 553( d), an action 

may have an initial "effective date" as early as 30 days after the action is published, but, in many 

instances, a party may seek judicial review well beyond that date. For example, while the ELG 

Rule became effective on January 4, 2016, the period for filing petitions for review of the Rule 

did not run until March 16, 2016. See 33 U.S.C. § 1369(b) (requiring petitions for review of 

effluent limitations to be filed within 120 days); 80 Fed. Reg. at 67,838 (specifying November 
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17, 2015, as the date the ELG Rule was issued for purposes of33 U.S.C. § 1369(b)). Thus, 

under Plaintiffs' theory, judicial review could be commenced after the effective date and EPA 

would no longer have the authority under§ 705. EPA's interpretation of"effective date" in 

§ 705 to include future compliance deadlines that have not passed avoids this illogical result. 

Neither case law nor prior agency practice precludes EPA's interpretation of§ 705 to 

include compliance dates within the meaning of"effective date." Aside from being unpublished 

and therefore non-binding precedent, the decision in Safety-Kleen Corp. v. EPA, No. 92-1629, 

1996 U.S. App. LEXIS 2324, at *2-3 (D.C. Cir. Jan. 19, 1996), did not opine on the question 

presented here: whether the meaning of "effective date" includes compliance dates that have not 

yet passed. The same is true of the prior EPA decisions Plaintiffs cite. See Plfs. Mem. 29-30 & 

n.32. Plaintiffs cite three decisions denying requests for administrative stay of a rule. 76 Fed. 

Reg. 23,318, 28,326 (May 17, 2011); 76 Fed. Reg. 4780,4788 (Jan. 26, 2011); and 75 Fed. Reg. 

49,556, 49,563 (Aug. 13, 2010). None specifically addresses the question whether compliance 

deadlines that have not yet passed are within the meaning of "effective date." For example, in 

the stay denial at 76 Fed. Reg. at 28,326, EPA had determined it was not going to reconsider the 

core regulatory standards at issue in the challenged rule and denied the stay request. Thus, EPA 

simply had no occasion to decide whether future compliance deadlines were within the meaning 

of "effective date" under § 705. In contrast to the circumstances in the cited stay denials, EPA 

may reconsider one or more limits in the ELG Rule that have compliance deadlines that have not 

passed. In these circumstances, it is not unreasonable for EPA to conclude that its authority 

under § 705 to stay the effective date of its action extends to compliance deadlines for provisions 

of the Rule that are not yet applicable and that the Administrator may rescind or revise after 

further rulemaking. 
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C. Section 705 does not require agencies to use the four-part preliminary 
injunction standard employed by courts. 

Section 705 provides distinct standards for agencies and courts to provide relief pending 

judicial review, and in fact does not identify any particular standard that an agency, as opposed 

to a court, must consider in determining that "justice so requires" a stay. Plaintiffs' attempt to 

graft the judicially four-part preliminary injunction standard as a condition of§ 705 agency stays 

conflicts with the plain meaning of the statute and its legislative history. It is also impractical 

and unwise in circumstances such as these, where a new administration has decided it wishes to 

take another look at the Rule due to pending litigation and new administration priorities. 13 

Section 705 provides in full: 

[ 1] When an agency finds that justice so requires, it may postpone the effective 
date of action taken by it, pending judicial review. [2] On such conditions as may 
be required and to the extent necessary to prevent irreparable injury, the 
reviewing court, including the court to which a case may be taken on appeal from 
or on application for certiorari or other writ to a reviewing court, may issue all 
necessary and appropriate process to postpone the effective date of an agency 
action or to preserve status or rights pending conclusion of the review 
proceedings. 

5 U.S.C. § 705. 

In the first part of§ 705, Congress plainly authorized an agency to stay the effective date 

of action by it whenever the agency finds that "justice so requires." It did not otherwise 

elaborate on the standard that should apply to such agency action or the factors the agency 

should consider. Thus, the statute expressly gives an agency broad discretion to determine 

whether a stay of its own action is in the interests of justice. 

13 Moreover, as discussed above in part I, Plaintiffs' arguments improperly invite the Court to wade into the merits 
of the ELG Rule, which it lacks jurisdiction to do. 
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That Congress chose, in the second sentence of§ 705, to make irreparable injury a 

predicate for a court's grant of a judicial stay-presumably over an agency's objection-

demonstrates that neither irreparable injury nor any other portion of the traditional judicial test 

for granting preliminary relief is a predicate to an agency's own exercise of discretion under 

§ 705. "[W]here Congress includes particular language in one section of a statute but omits it in 

another section of the same Act, it is generally presumed that Congress acts intentionally and 

purposely in the disparate inclusion or exclusion." Russello v. United States, 464 U.S. 16, 23 

(1983) (citation and internal quotations omitted). By using different language, Congress 

established that the standards governing stays to be issued by the agencies and the courts differ. 

The only case that Plaintiffs cite for their contrary view is Sierra Club, 833 F. Supp. 2d at 

30-31, which is not binding on this Court. That court's holding-that§ 705 imposes the same 

standard for stays on agencies as it does on courts-is not supported by§ 705's text, which 

expressly states different criteria for agencies and courts. The Sierra Club court did not explain 

its contrary and conclusory reading of the text, and therefore this Court should not accord that 

decision any weight. See 833 F. Supp. 2d at 30-31. 

Nor is Plaintiffs' interpretation of§ 705 supported by the legislative history upon which 

Sierra Club relied. The legislative history states: 

This section permits either agencies or courts, if the proper showing be made, to 
maintain the status quo .... The authority granted is equitable and should be used 
by both agencies and courts to prevent irreparable injury or afford parties an 
adequate judicial remedy. 

Administrative Procedure Act, Pub.L.1944-46, S. Doc. 248 at 277 (1946) (emphasis added). 

This language merely paraphrases the statutory text and sheds no additional light on what is "the 

proper showing [to] be made" by an agency or a court before granting § 705 relief. Given the 

limited weight that should be accorded legislative history, the Court should be especially hesitant 
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to impart significant meaning from a statement that simply parrots the statutory text. United 

States v. Villanueva-Sotelo, 515 F.3d 1234, 1245 (D.C. Cir. 2008) ("We fail to see how this 

sentence [of the legislative history], which merely parrots the terms of the statute, offers any 

enlightenment as to what those terms mean.") (citation and internal quotations omitted). 

Indeed, subsequent legislative history from 1946 more closely tracks the statutory 

language and supports EPA's view of the statute. It states: 

[S]ection 1 0( d) provides that any agency may itself postpone the effective date of 
its action pending judicial review, or, upon conditions and as may be necessary to 
prevent irreparable injury, reviewing courts may postpone the effective date of 
contested action or preserve the status quo pending conclusion of judicial review 
proceedings. 

AP A, Pub. L. 1944, S. Doc. 248 at 369 (emphasis added). At the very least, that Congress used 

slightly differing formulations in describing the statutory text injects sufficient ambiguity to cast 

doubt on Sierra Club's and Plaintiffs' reading of the statute. 

More fundamentally, the four-factor preliminary injunction standard is a judicially made 

standard that courts have fashioned over time to impose a framework on their own 

determinations of when equitable relief may be warranted. Courts should not require an agency 

to employ the same framework to grant equitable relief under § 705. The Supreme Court in 

Vermont Yankee Nuclear Power Corp. v. NRDC, 435 U.S. 519, 525 (1978), "caution[ed] 

reviewing courts against engrafting their own notions of proper procedures upon agencies." And 

recently, in Perez v. Mortgage Bankers Ass'n, 135 S. Ct. 1199, 1207 (2015), the Supreme Court 

reiterated the "basic tenet of administrative law that agencies should be free to fashion their own 

rules of procedure." Engrafting the framework for judicial stays on stays granted by agencies, 

when § 705 itself gives agencies broad discretion to determine what "justice ... requires," is 

contrary to these longstanding principles. 
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Additionally, strong policy and practical reasons exist to reject Plaintiffs' argument, 

particularly in these circumstances where a new administration has decided to reconsider a rule 

and pending judicial challenges have not been finally decided. Requiring an agency to make a 

showing of irreparable harm and likelihood of success on the merits could undermine or prejudge 

the agency's future positions in litigation and future agency rulemaking. As already discussed, 

agencies have considerable discretion in interpreting the statutes they administer and formulating 

policy based on the information before them, including discretion to reconsider prior positions 

without concluding that a prior position was wrong. See FCC v. Fox Television Stations, 556 

U.S. 502, 514 (2009) (agency change in position is not subject to a more demanding standard of 

review); SKF USA Inc. v. United States, 254 F.3d 1022, 1028-30 (Fed. Cir. 2001) (agency may 

seek voluntary remand of agency action even without confessing error). This is particularly true 

where, as here, the CW A affords EPA wide discretion to consider factors and weigh them, and 

more than one policy outcome is likely to comport with the statute. 

An agency could reasonably conclude that it is in the interests of justice to stay its own 

action pending judicial review, to preserve the regulatory status quo, while also preserving its 

ability to defend its initial decision. Likewise, in cases, such as this one, where an agency, in 

response to the litigation, decides to reconsider its decision, in whole or in part, the 

administrative process is better served by not requiring the agency to confess error or concede 

irreparable harm in the litigation because it preserves the agency's discretion to propose and 

consider a wider range of options for satisfying its statutory obligations. 

That EPA has elected as a matter of discretion to apply the judicial four-factor framework 

in response to some requests for administrative stays does not mean that EPA was required to do 

so in granting a§ 705 stay here. EPA's past statements do not articulate a binding agency policy 
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adopting the judicial four-factor standard for stays. 14 Although EPA used the four-factor test in 

denying the stay requests cited by Plaintiffs (see 76 Fed. Reg. at 28,326, 76 Fed. Reg. 4788, and 

75 Fed. Reg. 49,563), it has not said that it must adhere to that standard in granting stays and, in 

fact, EPA has granted stays without applying the four-factor test (see, e.g., 59 Fed. Reg. 43,048 

(Aug. 22, 1994), 63 Fed. Reg. 46,332 (Aug. 31, 1998), 61 Fed. Reg. 28,508 (June 5, 1996)). 

Moreover, requiring EPA to address the four judicial stay factors prior to granting a § 705 stay 

would force EPA to concede its litigating position and prejudge the outcome of its 

reconsideration proceedings. Section 705 does not impose such a standard on EPA and 

compelling EPA to do so disserves the integrity of the agency's future administrative process. 

D. EPA was not required to undertake notice-and-comment rule making before 
issuing a temporary stay of compliance deadlines under AP A § 705. 

Plaintiffs' contention that the Stay Notice is a substantive rule that requires notice-and-

comment procedures is not supported by the statute or case law. 

Section 705 is a free-standing grant of authority to agencies to provide equitable relief 

from regulatory requirements pending judicial review. It allows EPA to preserve the status quo 

while a party seeks relief from an agency action in a judicial forum. Nothing in § 705 suggests 

that the requirements of 5 U.S.C. § 553 apply to agency stays pending judicial review. It does 

not cross-reference the procedural requirements of§ 553 or otherwise indicate that an agency 

must comply with rulemaking procedures when issuing a temporary stay pending judicial review 

under§ 705. The APA has many cross-references, indicating that Congress chose to include 

them when it wanted to do so. E.g. 5 U.S.C. § 553(c) (cross-referencing§§ 556 and 557); 5 

14 Plaintiffs contend that a decision by the EPA Environmental Appeals Board represents a decision by the EPA 
Administrator that the agency "had to meet the same test as a court would have to meet in order to stay a rule under 
[§ 705]." Plfs. Mem. 21 & n.30. However, the Board's statement that the judicial stay factors "are also used by 
agencies in deciding whether to issue stays of their own orders" is not a statement that EPA must use those factors. 
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U.S.C. § 556(a) (cross-referencing§§ 553 and 554); 5 U.S.C. § 706(2)(E) (cross-referencing 

§ § 556 and 557). The fact that Congress did not cross-reference § 553 in § 705 is fatal to 

Plaintiffs' argument. And indeed much of the utility of§ 705 stays would be lost if an agency 

was required to undertake notice-and-comment procedures before invoking § 705 to temporarily 

stay compliance deadlines in a rule. 

Plaintiffs' arguments that the Stay Notice is a "rule" subject to the procedural 

requirements of§ 553 are unavailing. A "rule" is defined as "the whole or a part of an agency 

statement of general or particular applicability and future effect designed to implement, interpret, 

or prescribe law or policy." 5 U.S.C. § 551(4). Section 705 empowers an agency to stay the 

effective date of rules that have not yet become effective, pending judicial review. In the Stay 

Notice, EPA does not purport to "implement, interpret, or prescribe law or policy." It serves 

only to maintain the status quo during the litigation. Accordingly, the Stay Notice is not a rule 

requiring notice-and-comment procedures. 

Plaintiffs' argument hinges on its mischaracterization of the Stay Notice as a repeal of the 

ELG Rule. Plfs. Mem. 34-36. The Stay Notice, which is issued under § 705, is clearly distinct 

from a repeal of the ELG Rule. As the agency stated in the Stay Notice and has subsequently 

acknowledged, a stay under§ 705 only stays the compliance dates pending judicial review. If 

EPA wishes to formally postpone the compliance deadlines or otherwise modify or repeal the 

ELG Rule, it must undertake notice-and-comment rulemaking. It is precisely because the Stay 

Notice is limited to preserving the status quo pending litigation pursuant to specific statutory 

authority that EPA also issued a separate notice of proposed rulemaking to postpone the ELG 

Rule compliance deadlines until EPA completes its reconsideration of the ELG Rule. 
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Plaintiffs' attempt to graft the notice and comment requirements of§ 553( c) onto § 705 

stay notices is also undermined by their failure to account for§ 553 's other procedural 

requirements. Under their theory of the case, there is no principled reason why § 553( d)-which 

mandates that an agency shall publish a rule at least 30 days before the effective date-would not 

also apply to postponement notices issued under§ 705. Plaintiffs do not make this argument, 

presumably, because they recognize that Congress could not have intended to impose such 

delays on actions intended to preserve the regulatory status quo. But their method of relying on 

some of§ 553 's requirements while ignoring others is unsupported by any canon of construction. 

The only case to address this precise issue, Sierra Club, 833 F. Supp. 2d at 27-28, 

disagreed with Plaintiffs that a stay issued pursuant to § 705 is a "rule" subject to the APA's 

notice-and-comment procedures. Like the agency stay at issue in Sierra Club, the Delay Notice 

is a temporary stay that serves to preserve the status quo pendingjudicial review. It does not 

substantively alter or amend the ELG Rule. Therefore, the Stay Notice does not constitute 

substantive rulemaking under the APA. See Sierra Club, 833 F. Supp. 2d at 27-28. 

Plaintiffs cite a series of inapposite cases involving agency action to indefinitely postpone 

compliance deadlines. Plfs. Mem. 34-36. In each of the cited cases, the agency had purported to 

amend the regulation at issue, thereby effectuating a substantive change in the law. The Stay 

Notice purports to do no such thing. Rather, the Stay Notice states that, pursuant to the authority 

in§ 705, EPA is staying certain provisions of the ELG Rule pending judicial review. 82 Fed. 

Reg. 19,005. While it is possible that its parallel reconsideration proceedings could result in 

substantive changes to the ELG Rule, any such changes to the rule would be undertaken in 

accordance with notice-and-comment procedures required by the AP A. Indeed, an agency 

always maintains the authority to revise a rule through the AP A's rulemaking procedures. 
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Congress clearly intended to give EPA authority in § 705 that is separate and distinct from its 

rulemaking authority. Because it conveys authority that is separate and distinct from an agency's 

rulemaking authority, there is no reason to read§ 705 as requiring rulemaking procedures that 

Congress could have easily required, but chose not to. 

In sum, the text and structure of the AP A make clear that EPA is not required to use 

notice-and-comment procedures to temporarily stay a rule pending judicial review under § 705. 

IV. Remedy 

Plaintiffs have not demonstrated that they are entitled to review in this Court, let alone 

any relief on the merits. Moreover, Plaintiffs' request that the Court order EPA to send letters to 

states and UW AG "inform[ing] the state of this Court's decision" and "remind[ing] the state" 

that it "must implement the Rule by incorporating its deadlines into NPDES permits" (Plfs. 

Mem. 43) should be rejected. 

There is no dispute that, if this Court has jurisdiction, the AP A governs its review. See 

Plfs. Mem. 12, 40. "'[U]nder settled principles of administrative law, when a court reviewing 

agency action determines that an agency made an error of law, the court's inquiry is at an end: 

the case must be remanded to the agency for further action consistent with the correct legal 

standards."' Palisades Gen. Hasp. Inc. v. Leavitt, 426 F.3d 400, 403 (D.C. Cir. 2005) (citing 

County of Los Angeles v. Shalala, 192 F.3d 1005, 1011 (D.C. Cir. 1999)). District courts lack 

authority under the AP A to order specific relief of the kind Plaintiffs request. Palisades Gen. 

Hasp., 426 F .3d at 403 (holding that "district court had no jurisdiction to order specific relief' to 

require agency to issue a reclassification of hospital's wage status under Medicare or adjustment 

of reimbursement payment). 
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The cases Plaintiffs cite in support of their request for specific relief are not applicable 

here. In Cabell v. Norton, 240 F.3d 1081, 1108 (D.C. Cir. 2001), for example, the court ordered 

specific relief to compel action it had found to be "unlawfully withheld or unreasonably delayed" 

and to cure breaches of highest fiduciary duties, in light of a "historical record of recalcitrance." 

In Flaherty v. Pritzker, 17 F. Supp. 3d 52, 55 (D.D.C. 2014), Plaintiffs had sought to compel 

defendants to undertake specific actions that Plaintiffs contended were required by a "Remedial 

Order" that defendants had proposed to remedy procedural violations. Importantly, the court 

denied the plaintiffs' request, finding that it would be "reversible error" to order specific relief. 

Flaherty, 17 F. Supp. 3d at 57. 15 The present case is a garden-variety challenge to agency action 

and the remedy, if one is warranted, is to "set aside" the action. 5 U.S.C. § 706(2). 

Plaintiffs' request for specific relief fails for the additional reason that it is really a 

collateral attack on EPA's April 12, 2017 letter announcing reconsideration and its April 11, 

2017 letter to state permitting authorities. The letters are mere policy statements that effect no 

change to the current legal regime and therefore are not final agency action challengeable under 

the APA. Am. Tort Reform Ass 'n v. Occupational Safety & Health Admin., 738 F.3d 387, 395 

(D.C. Cir. 2013) (agency policy statements that do not establish binding norm are not final action 

subject to review); see Portland Cement Ass 'n v. EPA, 665 F.3d 177, 185 (D.C. Cir. 2011) 

(noting that review is available "[i]f reconsideration is denied"). Therefore, the Court has no 

authority to grant any relief with respect to the letters. 

Accordingly, the Court should deny Plaintiffs' request to order EPA to issue letters to 

states and regulated parties regarding the ELG Rule compliance deadlines. 

15 Other cases Plaintiffs cite to support their claim for specific relief were decided by courts outside of this circuit 
and therefore are not binding precedent. See Plfs. Mem. 44 (citing Nat'/ Wildlife Fed'n v. Nat'/ Marine Fisheries 
Serv., 524 F.3d 917 (9th Cir. 2008);Alaska Ctr. For the Env'tv. Browner, 20 F.3d 981 (9th Cir. 1994)). 
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CONCLUSION 

For the reasons stated above, the Court should dismiss the action or transfer it to the Fifth 

Circuit pursuant to 28 U.S.C. § 1631. If, however, the Court reaches Plaintiffs' arguments on 

summary judgment, it should deny the motion and grant EPA's cross motion for summary 

judgment. 

Dated: July 28, 2017 

OF COUNSEL: 
JESSICA H. ZOMER 
U.S. Environmental Protection Agency 
Office of General Counsel 
Washington, DC 

Respectfully submitted, 
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JESSICA O'DONNELL (BarNo. 473166) 
United States Department of Justice 
Environmental Defense Section 
P.O. Box 7611 
Washington, DC 20044 
T: (202) 305-0851 
F: (202) 514-8865 
jessica. o' donnell@usdoj. gov 
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To: 
From: 
Sent: 
Subject: 

Levine, MaryEIIen[levine.maryellen@epa.gov] 
Zomer, Jessica 
Thur 8/3/2017 2:58:56 PM 
FW: Motion for Abeyance 

See attachment A for letter to UWAG and SBA re: reconsideration. 

From: O'Donnell, Jessica (ENRD) [ mailto:Jessica.O'Donnell@usdoj .gov] 
Sent: Friday, April14, 2017 10:35 AM 
To: Zomer, Jessica <Zomer.Jessica@epa.gov> 
Cc: Fotouhi, David <fotouhi.david@epa.gov>; Levine, MaryEllen <levine.maryellen@epa.gov> 
Subject: RE: Motion for Abeyance 

From: Zomer, Jessica L~~~~~~~~~~~J 
Sent: Friday, April14, 2017 10:20 AM 
To: O'Donnell, Jessica (ENRD) <JO'Donnell@ENRD.USDOJ.GOV> 
Cc: Fotouhi, David Levine, MaryEllen 
Subject: Re: Motion for Abeyance 

Great catch, Jessica, thanks!! 

Sent from my iPhone 

On Apr 14,2017, at 10:13 AM, O'Donnell, Jessica (ENRD) 
wrote: 
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From: Zomer, Jessica L!.!.!C~~~~~~~~~~,_!_J 
Sent: Friday, April14, 2017 9:10AM 
To: Fotouhi, David fu]QillliJJ@yiilif~~~>; O'Donnell, Jessica (ENRD) 

Cc: Levine, MaryEllen <JKY~~mmiTlli~Q1bJgQY 
Subject: RE: Motion for Abeyance 

Great, thanks, David. Jessica, let me know if you need anything else from me. 

Jessica Hall Zomer 

Office of General Counsel 

U.S. Environmental Protection Agency 

From: Fotouhi, David 
Sent: Friday, April14, 2017 9:08AM 
To: O'Donnell, Jessica (ENRD) 

Cc: Levine, MaryEllen JKY~~mmiTlli~Q1bJggy> 
Subject: RE: Motion for Abeyance 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) 

Zomer, Jessica 

ED_001413A_00004016-00002 



No further changes from me. Please proceed. Thank you! 

David Fotouhi 

Deputy General Counsel 

Office of General Counsel 

U.S. Environmental Protection Agency 

Tel: +1 202.564.1976 

fotouhi.david@epa.gov 

From: O'Donnell, Jessica (ENRD) L~~~~~~~~~~~~~J 
Sent: Friday, April14, 2017 9:01AM 
To: Zomer, Jessica 
Cc: Fotouhi, David <fi21Q!llill~Ykl@~~2Y>; Levine, MaryEllen 

Subject: Re: Motion for Abeyance 

I am available until 11:30 today. 

Sent from my iPhone 

On Apr 14, 2017, at 7:18AM, Zomer, Jessica wrote: 

We are waiting on David's ok. 

Sent from my iPhone 

On Apr 13, 2017, at 10:57 PM, O'Donnell, Jessica (ENRD) 
wrote: 

Am I approved to file? 
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Sent from my iPhone 

On Apr 13, 2017, at 12:03 PM, Zomer, Jessica wrote: 

Jessica, 

Attached are some edits to the draft motion for abeyance. David is 
still reviewing the draft. 

David - please email any edits to the draft to Jessica O'Donnell and 
me as soon as you can. 

The plan is to file the motion today. 

Jessica Hall Zomer 

Office of General Counsel 

U.S. Environmental Protection Agency 

<ENV DEFENSE-#802776-v2-
steam_electric_draft_motion_for_abeyance_pending_reconsiderationJHZ.docx> 
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To: Shapiro, Mike[Shapiro.Mike@epa.gov]; Lape, Jeff[lape.jeff@epa.gov]; Wood, 
Robert[Wood.Robert@epa.gov]; Matuszko, Jan[Matuszko.Jan@epa.gov]; Jordan, 
Ronald [Jordan. Ronald@epa. gov]; Neugeboren, Steven [Neugeboren. Steven@epa. gov]; Levine, 
MaryEllen [levine. maryellen@epa. gov]; Zobrist, Marcus[Zobrist. Marcus@epa. gov]; Ramach, 
Sean[Ramach.Sean@epa.gov] 
From: Zomer, Jessica 
Sent: Wed 8/9/2017 5:09:48 PM 
Subject: PLS REVIEW: steam electric draft letter that needs to be signed this week 

All, 

Please review the very brief attached draft letter for the Administrator's signature, which 
will accompany our Monday filing in the Fifth Circuit. David is going to help get this fast
tracked for signature by the end of this week. Thus, please send me any comments by 
3:30pm today. If you don't have comments, please let me know that too. 

Thanks, 

Jessica Hall Zomer 

Office of General Counsel 

U.S. Environmental Protection Agency 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004018-00001 



To: OGC WLO[OGC_WLO@epa.gov]; OGC Immediate Office 
Support[OGCFrontOfficeSupportStaff@epa.gov] 
From: Schroer, Lee 
Sent: Wed 7/12/2017 7:20:00 PM 
Subject: WLO REG REVIEW AGENDA: Thurs 10am 

Lee C. Schroer 

Office of General Counsel (Mail Code 2355A) 

Room 7518C William Jefferson Clinton Bldg North 

Environmental Protection Agency 

1200 Pennsylvania Avenue, N.W. 

Washington, D.C. 20460 

Tel: 202-564-5476 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004023-00001 



To: 
Cc: 
From: 
Sent: 

Neugeboren, Steven [Neugeboren. Steven@epa. gov] 
Levine, MaryEIIen[levine.maryellen@epa.gov] 
Zomer, Jessica 
Wed 8/9/2017 4:55:44 PM 

Subject: For review: Draft Documents for Steam Electric Compliance Date Postponement Rule- THIS 
ONE 

Steve- please disregard the attachments to the last message I forwarded to you. The 
correct preamble is attached here. You will want to especially focus on the legal 
discussion starting on page 6 of 15. 

Again, Jan asked Rob for comments by the end of today on this. It's only 15 pages. 

Jessica 

From: Matuszko, Jan 
Sent: Wednesday, August 09, 2017 12:51 PM 
To: Zomer, Jessica <Zomer.Jessica@epa.gov>; Levine, MaryEllen 
<levine.maryellen@epa. gov> 
Subject: Fwd: Draft Documents for Steam Electric Compliance Date Postponement Rule - THIS 
ONE 

Sent from my iPhone 

Begin forwarded message: 

From: "Matuszko, Jan" 
Date: August 8, 2017 at 6:21:56 PM EDT 
To: "Wood, Robert" 
Cc: "Zomer, Jessica" < 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) 

"Pritts, Jesse" 

ED_001413A_00004027-00001 



"Gerstein, Arielle" 

Subject: RE: Draft Documents for Steam Electric Compliance Date Postponement 
Rule- THIS ONE 

Time to go home! 

From: Matuszko, Jan 
Sent: Tuesday, August 8, 2017 6:18PM 
To: Wood, Robert 
Cc: Zomer, Jessica <•ZQ~u~~®mi!~~· Pritts, Jesse 
Scozzafava, MichaelE Gerstein, Arielle 

Subject: Draft Documents for Steam Electric Compliance Date Postponement Rule 

Rob, 

I am attaching multiple documents for your review. The first is the Final Rule for the 
Effluent Limitations Guidelines and Standards (ELGs) for the Steam Electric Power 
Generating Point Source Category- Postponement of Certain Compliance Dates. You will 
see that there are a few things we are still working on, but it is ready for your review. I also 
attached draft versions of the transmittal memo and the action memo for your review. 

Please provide comments no later than COB Wed. We need to move this package to OST 
Thursday morning so that it can move to OW hopefully Thursday afternoon. 

Thanks! 

Jan 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004027-00002 



To: Wade, Alexis[Wade .Alexis@ epa .gov]; Neugeboren, Steven[Neugeboren. Steven@epa.gov]; 
Levine, MaryEIIen[levine.maryellen@epa.gov] 
From: Zomer, Jessica 
Sent: Tue 10/24/201711:13:47 PM 
Subject: Fwd: steam NOI 

Forwarding to Alexis because this implicates the ESA comment response. 

Sent from my iPhone 

Begin forwarded message: 

From: "Neugeboren, Steven" 
Date: October 24, 2017 at 5:56:43 PM EDT 

"Levine, MaryEllen" 

Subject: steam NOI 

We already had this, right? I think came in before the new directive so new notice doesn't 
apply but needs to be added to NOI database (but you may have already done that). 

Steve Neugeboren 

Associate General Counsel for Water 

U.S. EPA 

1200 Pennsylvania Ave., NW 

Washington, DC 20460 

202 ( 564-5488) 

From: Veney, Carla 
Sent: Tuesday, October 24, 2017 1 :49 PM 
To: Fotouhi, David Neugeboren, Steven 

Subject: Emailing- 18-000-0574.pdf 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004038-00001 



This was sent to OGC as an fyi. Thanks. 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004038-00002 



To: 
From: 

Zomer, Jessica[Zomer .Jessica@epa. gov]; Levine, MaryEllen [levine. maryellen@epa .gov] 
Matuszko, Jan 

Sent: Wed 8/9/2017 4:51 :05 PM 
Subject: Fwd: Draft Documents for Steam Electric Compliance Date Postponement Rule- THIS ONE 

Sent from my iPhone 

Begin forwarded message: 

From: "Matuszko, Jan" 
Date: August 8, 2017 at 6:21:56 PM EDT 
To: "Wood, Robert" 
Cc: "Zomer, Jessica" < 
"Scozzafava, MichaelE" 

"Pritts, Jesse" 
"Gerstein, Arielle" 

Subject: RE: Draft Documents for Steam Electric Compliance Date Postponement 
Rule- THIS ONE 

Time to go home! 

From: Matuszko, Jan 
Sent: Tuesday, August 8, 2017 6:18PM 
To: Wood, Robert 
Cc: Zomer, Jessica <•ZQm!rrJ~~~~~mY.• Pritts, Jesse 
Scozzafava, MichaelE Gerstein, Arielle 

Subject: Draft Documents for Steam Electric Compliance Date Postponement Rule 

Rob, 

I am attaching multiple documents for your review. The first is the Final Rule for the 
Effluent Limitations Guidelines and Standards (ELGs) for the Steam Electric Power 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004044-00001 



Generating Point Source Category- Postponement of Certain Compliance Dates. You will 
see that there are a few things we are still working on, but it is ready for your review. I also 
attached draft versions of the transmittal memo and the action memo for your review. 

Please provide comments no later than COB Wed. We need to move this package to OST 
Thursday morning so that it can move to OW hopefully Thursday afternoon. 

Thanks! 

Jan 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004044-00002 



To: Zomer, Jessica[Zomer.Jessica@epa.gov] 
Cc: Levine, MaryEIIen[levine.maryellen@epa.gov] 
From: Wehling, Carrie 
Sent: Tue 8/22/2017 6:23:48 PM 
Subject: FW: Clean Water Action, et al v. E. Pruitt, et al. (EPA-82FR19005), US APP CADC 17-1193 

Yours? 

Caroline (Carrie) Wehling 

Assistant General Counsel 

Water Law Office 

U.S. Environmental Protection Agency 

Washington DC 20004 

202-564-5492 

wehling.carrie@epa. gov 

From: Turley, Jennifer 
Sent: Tuesday, August 22, 2017 12:13 PM 
To: Neugeboren, Steven <Neugeboren.Steven@epa.gov>; Schroer, Lee <schroer.lee@epa.gov>; 
Levine, MaryEllen <levine.maryellen@epa.gov>; Wehling, Carrie <Wehling.Carrie@epa.gov> 
Subject: Clean Water Action, et al v. E. Pruitt, et al. (EPA-82FR19005), US APP CADC 17-
1193 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004066-00001 



To: Neugeboren, Steven[Neugeboren.Steven@epa.gov]; Schroer, Lee[schroer.lee@epa.gov]; 
Levine, MaryEIIen[levine.maryellen@epa.gov]; Wehling, Carrie[Wehling.Carrie@epa.gov] 
From: Turley, Jennifer 
Sent: Tue 8/22/2017 4:12:48 PM 
Subject: Clean Water Action, et al v. E. Pruitt, et al. (EPA-82FR19005), US APP CADC 17-1193 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004080-00001 



To: 
From: 
Sent: 
Subject: 

Levine, MaryEIIen[levine.maryellen@epa.gov] 
O'Donnell, Jessica (ENRD) 
Tue 9/12/2017 5:29:46 PM 
Steam Electric 705 - draft notice re postponement rule 

Jessica O'Donnell 

Senior Counsel for Appellate Matters 

Environmental Defense Section 

202.305.0851 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004085-00001 



To: Zomer, Jessica[Zomer.Jessica@epa.gov]; Levine, MaryEIIen[levine.maryellen@epa.gov] 
From: Neugeboren, Steven 
Sent: Tue 10/24/2017 9:56:43 PM 
Subject: steam NOI 

We already had this, right? I think came in before the new directive so new notice doesn't apply 
but needs to be added to NOI database (but you may have already done that). 

Steve Neugeboren 

Associate General Counsel for Water 

U.S. EPA 

1200 Pennsylvania Ave., NW 

Washington, DC 20460 

202 ( 564-5488) 

From: Veney, Carla 
Sent: Tuesday, October 24, 2017 1:49PM 
To: Fotouhi, David <Fotouhi.David@epa.gov>; Neugeboren, Steven 
<Neugeboren.Steven@epa.gov> 
Subject: Emailing- 18-000-0574.pdf 

This was sent to OGC as an fyi. Thanks. 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004111-00001 



To: 
Cc: 
From: 
Sent: 
Subject: 

Levine, MaryEIIen[levine.maryellen@epa.gov] 
Zomer, Jessica[Zomer.Jessica@epa.gov] 
O'Donnell, Jessica (ENRD) 
Fri 9/8/2017 12:05:29 PM 
Fwd: steam 705 - draft reply brief 

Sent from my iPhone 

Begin forwarded message: 

From: "O'Donnell, Jessica (ENRD)" 
Date: September 8, 2017 at 6:50:31 AM EDT 
To: "Zomer, Jessica" 
Subject: steam 705 - draft reply brief 

Jessica- attached is the draft reply. It is still a little rough, lots of cites are missing, and I 
have not had a chance to go back over plaintiffs' brief to make sure I didn't miss anything. 
But, since it is not due until Monday, we should have plenty of time for that. ; ) Seriously, 
I think we're in ok shape. 

Thanks for your patience with me and my numerous delays! 

Jessica 

Jessica O'Donnell 

Senior Counsel for Appellate Matters 

Environmental Defense Section 

202.305.0851 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004116-00001 



To: 
From: 

Celeste, Laurel[celeste.laurel@epa.gov]; Levine, MaryEIIen[levine.maryellen@epa.gov] 
Zomer, Jessica 

Sent: Thur 9/7/2017 1:46:14 PM 
Subject: RE: can one of you please send 

It's attachment A to this motion that we filed last April. 

From: Celeste, Laurel 
Sent: Thursday, September 07, 2017 9:42AM 
To: Zomer, Jessica <Zomer.Jessica@epa.gov>; Levine, MaryEllen 
<levine.maryellen@epa.gov> 
Subject: can one of you please send 

me a copy of the letter granting the elg petition for reconsideration? 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004131-00001 



Case: 15-60821 Document: 00513952863 Page: 1 Date Filed: 04/14/2017 

IN THE UNITED STATES COURT OF APPEALS 
FOR THE FIFTH CIRCUIT 

No. 15-60821 

SOUTHWESTERN ELECTRIC POWER COMPANY, et al., 

Petitioners, 

v. 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY, et al., 
Respondents. 

RESPONDENTS' MOTION TO HOLD PROCEEDINGS IN ABEYANCE 
WHILE THE AGENCY UNDERTAKES RECONSIDERATION 

Respondents United States Environmental Protection Agency and E. Scott 

Pruitt, in his official capacity as Administrator (collectively "EPA"), hereby move 

the Court to hold all proceedings, including the May 4, 2017 deadline for EPA's 

merits brief and all subsequent deadlines, in abeyance for 120 days, until August 

12, 2017, while EPA undertakes reconsideration of the rule at issue in these 

proceedings. EPA further requests that, at the conclusion of 120 days, it be 

permitted to file a motion to govern further proceedings to inform the Court if it 

wishes to seek a remand of any provisions of the rule, so that it can conduct further 

rulemaking. Pursuant to Fifth Circuit Rule 27 .4, the undersigned counsel has 

conferred with counsel for petitioners. Two groups of petitioners have indicated 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004132-00001 



Case: 15-60821 Document: 00513952863 Page: 2 Date Filed: 04/14/2017 

their intent to file oppositions; other petitioners consent to the motion. The 

consenting and opposing parties are identified in paragraph 9, below. 

In support of this motion, EPA states as follows: 

1. These consolidated petitions for review challenge an EPA final rule 

entitled "Effluent Limitations Guidelines and Standards for the Steam Electric 

Power Generating Point Source Category" (hereinafter "rule"), 80 Fed. Reg. 

67,838 (Nov. 3, 2015). 

2. Pursuant to this Court's scheduling order, dated September 28, 2016 

(Doc. No. 00513695163), Petitioners filed three opening briefs on December 5, 

2016. EPA's responsive brief is currently due, under one 30-day extension of 

time, on May 4, 2017. See Doc. No. 00513919648. The intervenor briefs are to be 

filed 30 days after EPA's brief is filed, and the reply briefs are to be filed 30 days 

after the intervenor briefs are filed. See Doc. No. 00513695163. 

3. On March 24, 2017, the Utility Water Act Group ("UWAG"), a 

petitioner in these proceedings, submitted to EPA an administrative petition for 

reconsideration of the Rule and requested that EPA suspend the rule's approaching 

deadlines. By letter dated AprilS, 2017, the Small Business Administration Office 

of Advocacy also petitioned the EPA for reconsideration of the rule. 

4. By letter dated Aprill2, 2017, Administrator Pruitt announced that 

EPA intends to reconsider the rule. See Attachment A hereto (hereinafter "April 

- 2 -

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004132-00002 



Case: 15-60821 Document: 00513952863 Page: 3 Date Filed: 04/14/2017 

12, 2017 Letter"). Also on April12, 2017, Administrator Pruitt signed a notice for 

publication in the Federal Register announcing EPA's decision to grant UW AG's 

request for an administrative stay of the rule pending judicial review under 5 

U.S.C. § 705. See Attachment B hereto (hereinafter "April12, 2017 Notice"). 

5. As explained in the April 12, 2017 Notice, the administrative petitions 

"raise wide-ranging and sweeping objections to the rule, some of which overlap 

with the claims in ongoing litigation challenging the Rule" in this Court. EPA 

plans to undertake a careful and considerate review of the rule, in view of the 

issues raised in the administrative petitions, and, if warranted, to conduct further 

rulemaking to revise the rule. See Attachment A. Additionally, EPA intends to 

undertake notice-and-comment rulemaking to stay or extend the rule's compliance 

deadlines. Id. 

6. Accordingly, EPA now moves the Court to hold all proceedings, 

including the May 4, 2017 deadline for EPA's brief and all subsequent briefing 

deadlines, in abeyance for 120 days, until August 12, 2017. EPA further requests 

that, at the conclusion of 120 days, it be permitted to file a motion to govern 

further proceedings to inform the Court if it wishes to seek a remand of any 

provisions of the rule, so that it can conduct further rulemaking, if appropriate. 

7. Agencies have inherent authority to reconsider past decisions and to 

revise, replace or repeal a decision to the extent permitted by law and supported by 

- 3 -

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004132-00003 



Case: 15-60821 Document: 00513952863 Page: 4 Date Filed: 04/14/2017 

a reasoned explanation. FCC v. Fox Television Stations, Inc., 556 U.S. 502, 515 

(2009); Motor Vehicle Mfrs. Ass 'n v. State Farm Mutual Auto. Ins. Co., 463 U.S. 

29,42 (1983) ("State Farm"); ConocoPhillips Co. v. EPA, 612 F.3d 822, 832 (5th 

Cir. 2010). EPA's interpretations of statutes it administers are not "carved in 

stone" but must be evaluated "on a continuing basis," for example, "in response 

to ... a change in administrations. " Nat 'I Cable & Telecomm. Ass 'n v. Brand X 

Internet Servs., 545 U.S. 967,981 (2005) (internal quotation marks and citations 

omitted). See also Nat'! Ass'n of Home Builders v. EPA, 682 F.3d 1032, 1038 & 

1043 (D.C. Cir. 2012) (a revised rulemaking based "on a reevaluation of which 

policy would be better in light of the facts" is "well within an agency's discretion," 

and "'[a] change in administration brought about by the people casting their votes 

is a perfectly reasonable basis for an executive agency's reappraisal of the costs 

and benefits of its programs and regulations"') (quoting State Farm, 463 U.S. at 59 

(Rehnquist, J., concurring in part and dissenting in part ) ) . 

8. Given EPA's pending reconsideration of the rule, an abeyance in this 

Court is warranted. An abeyance would preserve the resources of the parties and 

the Court because briefing has not yet been completed and oral argument has not 

been scheduled. It is possible that EPA's reconsideration of the rule might result in 

further rulemaking that would revise or rescind the rule at issue in these 

proceedings and thereby obviate the need for judicial resolution of some or all of 

-4-
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Case: 15-60821 Document: 00513952863 Page: 5 Date Filed: 04/14/2017 

the issues raised in the parties' briefs. As noted, EPA will advise the Court if it 

determines that further rulemaking is warranted. 

9. The undersigned counsel for EPA has conferred with counsel for 

Petitioners and has been advised as follows: 

a. Petitioner/Intervenor Utility Water Act Group, and Petitioners 

Southwestern Electric Power Co. and Union Electric Company, doing 

business as Ameren Missouri consent to the requested 120-day abeyance; 

b. Petitioner City of Springfield, Missouri, by and through the Board of 

Public Utilities ("City Utilities of Springfield") consent to the requested 

120-day abeyance; 

c. Petitioner Duke Energy Indiana, Inc. ("Duke Energy") consent to the 

requested 120-day abeyance; 

d. Petitioners American Water Works Association ("A WWA") and 

National Association of Water Companies ("NA WC") oppose the 

requested 120-day abeyance and intend to file a response; 

e. Petitioners/Intervenors Sierra Club, Waterkeeper Alliance, Inc., 

Environmental Integrity Project and Intervenor Clean Water Action 

oppose the requested 120-day abeyance and intend to file a response. 

WHEREFORE, EPA respectfully requests that the Court issue an order (1) 

holding all proceedings in this case, including all merits briefing, in abeyance for 

- 5 -
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Case: 15-60821 Document: 00513952863 Page: 6 Date Filed: 04/14/2017 

120 days, and (2) directing EPA to file a motion to govern further proceedings on 

August 12, 2017. 

Dated: April 14, 2017 Respectfully submitted, 

JEFFREY H. WOOD 
Acting Assistant Attorney General 

Is/ Jessica 0 'Donnell 
MARTIN F. McDERMOTT 
JESSICA O'DONNELL 
United States Department of Justice 
Environment & Natural Resources Division 
Environmental Defense Section 
601 D Street, N.W., Suite 8000 
Washington, D.C. 20004 
202-305-0851 (tel.) 
jessica.o' donnell@usdoj .gov 
Counsel for Respondent EPA 

- 6 -
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Case: 15-60821 Document: 00513952863 Page: 7 Date Filed: 04/14/2017 

CERTIFICATE OF COMPLIANCE 

I certify that the foregoing motion complies with the word limit of Fed. R. 

App. P. 27(d)(2)(A) because it contains 1079 words, excluding the parts of the 

filing exempted by Fed. R. App. P. 32(±). The filing complies with the typeface 

and type style requirements of Fed. R. App. 32(a)(5) and 32(a)(6) because it was 

prepared in a proportionately spaced typeface using Microsoft Word 2013 in Times 

New Roman 14-point font. 

Is/ Jessica 0 'Donnell 
Jessica O'Donnell 
Attorney for Respondents 

CERTIFICATE OF SERVICE 

I certify that on April14, 2017, a true and correct copy of the foregoing 

motion was filed through the Court's ECF system, and thereby served on all 

counsel of record in this case. 

Is/ Jessica 0 'Donnell 
Jessica O'Donnell 
Attorney for Respondents 

- 7 -
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ATTACHMENT A 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004132-00008 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

Mr. Harry M. Johnson 
Hunton & Williams, LLP 
Riverfront Plaza, East Tower 
951 East Byrd Street 
Richmond, Virginia 23129-4074 

Mr. Major Clark 
Mr. Kevin Bromberg 
U.S. Small Business Administration 
Office of Advocacy 
409 3rd Street, SW, 7th Floor 
Washington, D.C. 20416 

April 12, 2017 

THE ADMINISTRATOR 

Re: Petitions for Agency Reconsideration and Stay of Effluent Guidelines for the Steam 
Electric Point Source Category 

Dear Mr. Johnson, Mr. Clark and Mr. Bromberg: 

This letter concerns petitions from the Utility Water Action Group dated March 24, 2017, 
and the U.S. Small Business Administration dated April 5, 2017, to the U.S. Environmental 
Protection Agency requesting reconsideration and an administrative stay of provisions of the 
EPA's final rule titled "'Effluent Limitations Guidelines and Standards for the Steam Electric 
Power Generating Point Source Category," 80 FR 67838 (November 3, 2015). 

After considering your petitions, I have decided that it is appropriate and in the public 
interest to reconsider the rule. The EPA is acting promptly to issue an administrative stay of the 
compliance dates in the rule that have not yet passed pending judicial review, pursuant to Section 
705 of the Administrative Procedure Act. This stay will be effective upon publication in the Federal 
Register. The EPA also intends to request that the U.S. Court of Appeals for the Fifth Circuit stay 
the pending litigation on the rule for 120 days (until September 12, 2017), by which time the 
agency intends to inform the Court of the portions of the rule, if any, that it seeks to have remanded 
to the agency for further rulemaking, after careful consideration of the merits in your petitions. 
Also, because an administrative stay lasts only during the pendency of judicial review, the EPA 
intends to conduct notice and comment rulemaking during the reconsideration period to stay or 

lntemet Address (URL) • http://www.epa.gov 
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Case: 15-60821 Document: 00513952863 Page: 10 Date Filed: 04/14/2017 

amend the compliance deadlines for the rule. This letter does not address the merits of, or suggest 
a concession of error on, any issue raised in the petitions. 

As part of the reconsideration process, should the EPA conduct a rulemaking to amend the 
rule or any part of it, the EPA expects to provide an opportunity for notice and comment. 

If you have questions regarding the reconsideration process, please contact Sarah 
Greenwalt at (202) 564-1722. If you have any questions or wish to discuss the litigation, please 
have your counsel direct inquiries to Jessica O'Donnell at (202) 305-0851. 

Respectfully yours, 

E. Scott Pruitt 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004132-00010 
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ATTACHMENT B 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004132-00011 
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Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004132-00012 
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Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004132-00013 
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Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004132-00014 
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Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004132-00015 
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Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004132-00016 



To: O'Donnell, Jessica (ENRD)[Jessica.O'Donnell@usdoj.gov] 
Cc: 
From: 

Levine, MaryEIIen[levine.maryellen@epa.gov]; Bangser, Paul[bangser.paul@epa.gov] 
Zomer, Jessica 

Sent: 
Subject: 

Jessica, 

Tue 10/17/2017 3:38:23 PM 
FW: A few add'l comments 

I'm passing on some good additional edits/comments that Paul has on the mootness 
brief. I already sent the version from yesterday to David and haven't heard back yet, 
so this doesn't reflect his comments yet. 

Please be aware that there is a missing ({not" on the bottom of page 9 that is 
highlighted in yellow but does not appear in track changes. 

Jessica Z. 

From: Bangser, Paul 
Sent: Tuesday, October 17, 2017 11:32 AM 
To: Zomer, Jessica <Zomer.Jessica@epa.gov>; Levine, MaryEllen <levine.maryellen@epa.gov> 
Cc: Simons, Andrew <Simons.Andrew@epa.gov> 
Subject: A few add'l comments 
Importance: High 

I read through the revised brief, and have just a few more comments, see attached. They are 
few, but significant- a couple of big picture points, and a couple of significant typos (like the 
missing "not" has not yet been corrected}. 

Paul Bangser 
Attorney, Office of General Counsel 
U.S. Environmental Protection Agency 
202-564-5479 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004146-00001 



To: Zomer, Jessica[Zomer.Jessica@epa.gov]; Levine, 
MaryEllen [levine. maryellen@epa .gov] 
Cc: Simons, Andrew[Simons.Andrew@epa.gov] 
From: Bangser, Paul 
Sent: Tue 10/17/2017 3:32:17 PM 
Subject: A few add'l comments 

I read through the revised brief, and have just a few more comments, see attached. They are 
few, but significant- a couple of big picture points, and a couple of significant typos (like the 
missing "not" has not yet been corrected}. 

Paul Bangser 
Attorney, Office of General Counsel 
U.S. Environmental Protection Agency 
202-564-5479 
bangser.paul@epa.gov 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004150-00001 



To: O'Donnell, Jessica (ENRD)[Jessica.O'Donnell@usdoj.gov] 
Cc: Hoshijima, Tsuki (ENRD)[Tsuki.Hoshijima@usdoj.gov]; Levine, 
MaryEIIen[levine.maryellen@epa.gov] 
From: Zomer, Jessica 
Sent: Mon 10/16/2017 8:49:27 PM 
Subject: RE: steam electric 705- revised draft reply in support of mootness argument 

Here are my and Mary Ellen's responses to your remaining questions/comments. I am 
still waiting for Dawn Messier to get me a citation that you asked for. Other than that, it 
looks good. 

Jessica 

From: O'Donnell, Jessica (ENRD) [ mailto:Jessica.O'Donnell@usdoj .gov] 
Sent: Monday, October 16, 2017 4:34PM 
To: Zomer, Jessica <Zomer.Jessica@epa.gov> 
Cc: Hoshijima, Tsuki (ENRD) <Tsuki.Hoshijima@usdoj.gov> 
Subject: steam electric 705 - revised draft reply in support of mootness argument 

Jessica- attached is the revised draft. I'm attaching a clean and red-line draft. The red-line 
highlights places where EPA still needs to give me some input and alternations I made to EPA's 
suggested edits. Let me know if you have any questions. 

Thanks! 

Jessica 

Jessica O'Donnell 

Senior Counsel for Appellate Matters 

Environmental Defense Section 

202.305.0851 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004155-00001 



Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004155-00002 



To: 
From: 
Sent: 

Levine, MaryEIIen[levine.maryellen@epa.gov] 
Zomer, Jessica 
Mon 10/16/2017 8:35:05 PM 

Subject: FW: steam electric 705- revised draft reply in support of mootness argument 

From: O'Donnell, Jessica (ENRD) [ mailto:Jessica.O'Donnell@usdoj .gov] 
Sent: Monday, October 16, 2017 4:34PM 
To: Zomer, Jessica <Zomer.Jessica@epa.gov> 
Cc: Hoshijima, Tsuki (ENRD) <Tsuki.Hoshijima@usdoj.gov> 
Subject: steam electric 705 - revised draft reply in support of mootness argument 

Jessica- attached is the revised draft. I'm attaching a clean and red-line draft. The red-line 
highlights places where EPA still needs to give me some input and alternations I made to EPA's 
suggested edits. Let me know if you have any questions. 

Thanks! 

Jessica 

Jessica O'Donnell 

Senior Counsel for Appellate Matters 

Environmental Defense Section 

202.305.0851 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004158-00001 



To: Neugeboren, Steven[Neugeboren.Steven@epa.gov] 
Cc: Levine, MaryEIIen[levine.maryellen@epa.gov]; 
Jessica. 0' Don nell@usdoj. gov[ Jessica. 0' Don nell@usdoj. gov] 
From: Zomer, Jessica 
Sent: Mon 10/16/2017 3:28:25 PM 
Subject: Fwd: Mootness brief- my comments 

Steve, if you haven't started your review of the mootness reply brief, use this version, which also 
includes Paul's comments. Thanks! 

Begin forwarded message: 

From: "Bangser, Paul" 
Date: October 16, 2017 at 11 :21 :41 AM EDT 

"Levine, MaryEllen" 

Cc: "Simons, Andrew" 
Subject: Mootness brief- my comments 

Attached are my comments on the brief, on top of the others. My comments are pretty 
minimal. 

Thanks, 

Paul Bangser 
EPA Office of General Counsel 
202-564-5479 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004164-00001 



To: 
Cc: 
From: 
Sent: 
Subject: 

Zomer, Jessica[Zomer .Jessica@epa. gov]; Levine, MaryEllen [levine. maryellen@epa .gov] 
Simons, Andrew[Simons.Andrew@epa.gov] 
Bangser, Paul 
Mon 10/16/2017 3:21:41 PM 
Mootness brief - my comments 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004174-00001 



To: Levine, MaryEIIen[levine.maryellen@epa.gov]; Simons, Andrew[Simons.Andrew@epa.gov]; 
Zomer, Jessica[Zomer.Jessica@epa.gov] 
Cc: Talty, Mark[Talty.Mark@epa.gov] 
From: Ford, Peter 
Sent: Mon 6/12/2017 12:54:43 PM 
Subject: RE: We have been sued on our 705 stay of steam electric rule 

Yes, it's on a permit in my case. I may not be the best choice for a WLO rep b/c I have 2 
international work trips and annual leave coming up in June, July and August. But after that my 
calendar looks much better, so I could be the WLO rep come Sept. 

Peter Z. Ford 

U.S. EPA Office of General Counsel 

202.564.5593 

From: Levine, MaryEllen 
Sent: Monday, June 12,2017 8:51AM 
To: Simons, Andrew <Simons.Andrew@epa.gov>; Zomer, Jessica <Zomer.Jessica@epa.gov> 
Cc: Ford, Peter <Ford.Peter@epa.gov>; Talty, Mark <Talty.Mark@epa.gov> 
Subject: RE: We have been sued on our 705 stay of steam electric rule 

It would be great to have a group list so that as stuff comes up we can efficiently raise it to the 
whole group. 

Mary Ellen 

Mary Ellen Levine 

Assistant General Counsel 

Water Law Office, Office of General Counsel 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004176-00001 



7510 C WJC North 

(202) 564-1345 

From: Simons, Andrew 
Sent: Monday, June 12, 2017 8:48AM 

Levine, MaryEllen 

Cc: Ford, Peter< ; Talty, Mark 
Subject: RE: We have been sued on our 705 stay of steam electric rule 

Thanks for following up on this. I have contacts from ARLO and WLO but haven't heard back from SWERLO or 
PTSLO, so I need to reach out to them again. 

I'm aware that Pete is now working with OW and they are contemplating a stay (for a permit I think). That said, I 
think the idea was that each office would have a point person for these issues rather than just including everyone 
working or who starts working on a 705 issue- although it doesn't really matter to me. 

Andrew Simons 

Assistant General Counsel 
Regulatory Issues Practice Group 
Office of General Counsel 
U.S. Environmental Protection Agency 
TeL 202-564-3649 

WJC-N 7522C 

CONFIDENTIALITY NOTICE: This message may contain deliberative, attorney-client, or otherwise privileged material. Do not 
release this message under FOIA without appropriate review. If you are not the intended recipient, or the employee or agent 
responsible to deliver it to the intended recipient, please contact the sender and delete all copies. 

Please consider the environment before printing this email. 

From: Zomer, Jessica 
Sent: Friday, June 09, 2017 12:39 PM 
To: Simons, Andrew Levine, MaryEllen 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004176-00002 



Cc: Ford, Peter Talty, Mark 
Subject: RE: We have been sued on our 705 stay of steam electric rule 

Andy, did you ever get a list together of OGC attorneys working on/interested in section 
705 issues? Pete Ford in WLO is now also working on a possible 705 issue and should 
be included in any group. Also, it would be good for him to know of others working on 
such issues in case he has questions. 

Thanks, 

Jessica Hall Zomer 

Office of General Counsel 

U.S. Environmental Protection Agency 

From: Simons, Andrew 
Sent: Wednesday, May 03, 2017 4:19PM 
To: Levine, MaryEllen 
Zomer, Jessica 
Srinivasan, Gautam < 
Cc: Neugeboren, Ste Igoe, Sheila 
Carrillo, Andrea >;McConkey, Diane ·~~nks~lill~~lli!.JgQY• 
Talty, Mark > 
Subject: RE: We have been sued on our 705 stay of steam electric rule 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004176-00003 



I agree that having a group would be helpful. In particular, I'm not sure that we have the latest information on where 
things are on specific matters either. 

If WLO and ARLO want to let us know who should be part of the group, we can then all share with one another any 
emerging developments. I will reach out to SWERLO and PTSLO and see if they want to just keep their spoon in 
the soup as well (even if they don't currently have a matter where 705 is being considered). 

Andrew Simons 

Assistant General Counsel 
Regulatory Issues Practice Group 
Office of General Counsel 
U.S. Environmental Protection Agency 
Tel. 202-564-3649 

WJC-N 7522C 

CONFIDENTIALITY NOTICE: This message may contain deliberative, attorney-client, or otherwise privileged material. Do not 
release this message under FOIA without appropriate review. If you are not the intended recipient, or the employee or agent 
responsible to deliver it to the intended recipient, please contact the sender and delete all copies. 

Please consider the environment before printing this email. 

From: Levine, MaryEllen 
Sent: Wednesday, May 03,2017 1:18PM 
To: Simons, Andrew 
Zomer, Jessica 
Srinivasan, Gautam < 
Cc: Neugeboren, Ste Igoe, Sheila 
Carrillo, Andrea >;McConkey, Diane ·~~~~Qli~@mg~~· 
Subject: We have been sued on our 705 stay of steam electric rule 

CCILO-

Can we pull together a group list of all OGC-ers working on 705 stays and then send around 
developments under any of our statutes to all in that group? 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004176-00004 



Thanks. 

Mary Ellen 

Mary Ellen Levine 

Assistant General Counsel 

Water Law Office, Office of General Counsel 

7510 C WJC North 

(202) 564-5487 

From: Turley, Jennifer 
Sent: Wednesday, May 03, 2017 12:44 PM 
To: Neugeboren, Steven 
Levine, MaryEllen >; Wehling, Carrie 
Subject: Clean Water Action et al v. Pruitt et al., US DIS DCD 1:17cv817 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004176-00005 



To: 
Cc: 
From: 
Sent: 
Subject: 

Steve, 

Neugeboren, Steven [Neugeboren. Steven@epa. gov] 
Levine, MaryEIIen[levine.maryellen@epa.gov] 
Zomer, Jessica 
Mon 7/10/2017 7:56:37 PM 
705 analysis for your review 

We got this down to one page. I'm also attaching the version that was two pages so 
you can see what we chopped. 

Thanks for your help chopping, Mary Ellen! 

Jessica Hall Zomer 

Office of General Counsel 

U.S. Environmental Protection Agency 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004193-00001 



To: 
From: 
Sent: 
Subject: 

Levine, MaryEIIen[levine.maryellen@epa.gov] 
Zomer, Jessica 
Mon 7/10/2017 6:21:28 PM 
RE: steam weekly 

I was just making sure you saw Steve's email that said you should review the draft 705 
analysis I prepared before he does. He wants it down to one page if possible. It's right 
now two pages. Attached again here for your convenience. 

From: Levine, MaryEllen 
Sent: Monday, July 10, 2017 2:19PM 
To: Zomer, Jessica <Zomer.Jessica@epa.gov> 
Subject: RE: steam weekly 

I missed your call and haven't yet heard you vm ... will check as soon as I can ... 

Mary Ellen 

Mary Ellen Levine 

Assistant General Counsel 

Water Law Office, Office of General Counsel 

7510 C WJC North 

(202) 564-1345 

From: Zomer, Jessica 
Sent: Monday, July 10, 2017 2:14PM 
To: Levine, MaryEllen 
Cc: Neugeboren, Steven <•~!:!IDiliQm~~mif~ru~• 
Subject: Re: steam weekly 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004216-00001 



Yes, fine by me. 

Jessica 

On JuliO, 2017, at 1:38PM, Levine, MaryEllen wrote: 

I can, but cannot speak for Jessica. 

Mary Ellen 

Mary Ellen Levine 

Assistant General Counsel 

Water Law Office, Office of General Counsel 

7510 C WJC North 

(202) 564-1345 

From: Neugeboren, Steven 
Sent: Monday, July 10, 2017 1:34PM 
To: Levine, MaryEllen Zomer, Jessica 

Subject: RE: steam weekly 

Can we do this at 4? You all looked open. Thanks. 

Steven Neugeboren 

Associate General Counsel 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004216-00002 



Water Law Office 

Environmental Protection Agency 

202-564-5488 

-----Original Appointment----
From: Neugeboren, Steven 
Sent: Thursday, April27, 2017 12:57 PM 
To: Neugeboren, Steven; Levine, MaryEllen; Zomer, Jessica 
Subject: steam weekly 
When: Monday, July 10, 2017 3:00PM-3:15PM (UTC-05:00) Eastern Time (US & 
Canada). 
Where: 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004216-00003 



To: Zomer, Jessica[Zomer.Jessica@epa.gov]; Levine, MaryEIIen[levine.maryellen@epa.gov] 
From: Neugeboren, Steven 
Sent: Thur 10/12/2017 4:44:41 PM 
Subject: FW: Clean Water Action, et al v. E. Pruitt, et al (EPA-82FR43494), US APP CADC 17-1216 

NGO petitions for review of postponement rule. Jessica- Can you pls send an email to FO 
today following the procedures in what Elise circulated yesterday. Thanks. 

From: Turley, Jennifer 
Sent: Thursday, October 12, 2017 12:21 PM 
To: Neugeboren, Steven <Neugeboren.Steven@epa.gov>; Schroer, Lee <schroer.lee@epa.gov>; 
Levine, MaryEllen <levine.maryellen@epa.gov>; Wehling, Carrie <Wehling.Carrie@epa.gov> 
Subject: Clean Water Action, et al v. E. Pruitt, et al (EPA-82FR43494), US APP CADC 17-
1216 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004258-00001 



United States Court of App:Bis 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

No. 17-1216 

Clean Water Action, et al., 

Petitioners 

v. 

E. Scott Pruitt, Administrator, U.S. 
Environmental Protection Agency and 
Environmental Protection Agency, 

Respondents 

September Term, 2017 

EPA-82FR43494 

Filed On: October 12, 2017 £16985451 

NOTICE 

This case was docketed on October 11, 2017. The Environmental Protection 
Agency is hereby notified that the attached is a true copy of the petition for review, 
which was filed on October 11, 2017, in the United States Court of Appeals for the 
District of Columbia Circuit, in the above-captioned case. 

The Clerk is directed to transmit a copy of this notice, along with the petition for 
review, to respondents. 

Attachment: 
Certified Copy of Petition for Review 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) 

FOR THE COURT: 
Mark J. Langer, Clerk 

BY: /s/ 
Daniel Reidy 
Deputy Clerk 

ED_001413A_00004260-00001 



United States Court of App:Bis 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

No. 17-1216 September Term, 2017 

EPA-82FR43494 

Filed On: October 12, 2017 £16985501 

Clean Water Action, et al., 

Petitioners 

v. 

E. Scott Pruitt, Administrator, U.S. 
Environmental Protection Agency and 
Environmental Protection Agency, 

Respondents 

ORDER 

The petition for review in this case was filed and docketed on October 11, 2017, 
and assigned the above number. It is, on the court's own motion, 

ORDERED that petitioners submit the documents listed below by the dates 
indicated. 

It is 

Certificate as to Parties, Rulings, and 
Related Cases 

Docketing Statement Form 

Procedural Motions, if any 

Statement of Intent to Utilize Deferred 
Joint Appendix 

Statement of Issues to be Raised 

Underlying Decision from Which Appeal 
or Petition Arises 

Dispositive Motions, if any (Original and 4 
copies) 

November 13, 2017 

November 13, 2017 

November 13, 2017 

November 13, 2017 

November 13,2017 

November 13, 2017 

November 27, 2017 

FURTHER ORDERED that respondents submit the documents listed below by 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004261-00001 



United States Court of App:Bis 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

No. 17-1216 

the dates indicated. 

It is 

Entry of Appearance Form 

Procedural Motions, if any 

Certified Index to the Record 

Dispositive Motions, if any (Original and 4 
copies) 

September Term, 2017 

November 13, 2017 

November 13, 2017 

November 27, 2017 

November 27, 2017 

FURTHER ORDERED that briefing in this case be deferred pending further order 
of the court. 

The Clerk is directed to transmit to respondents a copy of this order and a copy 
of the petition for review. 

FOR THE COURT: 
Mark J. Langer, Clerk 

BY: /s/ 
Daniel Reidy 
Deputy Clerk 

The following forms and notices are available on the Court's ~~;;.._ 

Page 2 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004261-00002 



To: Matuszko, Jan[Matuszko.Jan@epa.gov]; O'Donnell, Jessica 
(ENRD)[Jessica.O'Donnell@usdoj.gov]; Levine, MaryEIIen[levine.maryellen@epa.gov]; Christensen, 
Christi na[Christensen. Ch ristina@epa. gov] 
From: Zomer, Jessica 
Sent: Wed 9/6/2017 12:50:00 PM 
Subject: RE: FYI: EPA Defends Stay Of Utility ELG Despite Ruling Narrowing Delay Authority 

This article has a big mistake in it. It says that EPA filed a brief on Sept 1 in response to 
plaintiffs' notice of supplemental authority in the 705 litigation, but in reality it was 
UWAG who filed such a brief. The hyperlink in the story takes you to a copy of UWAG's 
brief. 

Jessica Hall Zomer 

Office of General Counsel 

U.S. Environmental Protection Agency 

From: Matuszko, Jan 
Sent: Wednesday, September 06, 2017 8:05AM 
To: Zomer, Jessica <Zomer.Jessica@epa.gov> 
Subject: FW: FYI: EPA Defends Stay Of Utility ELG Despite Ruling Narrowing Delay 
Authority 

From: Christensen, Christina 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004263-00001 



Sent: Wednesday, September 6, 2017 7:53AM 
To: Lape, Jeff Wood, Robert 
MichaelE Matuszko, Jan 
Subject: FYI: EPA Defends Stay Of Utility ELG Despite Ruling Narrowing Delay Authority 

Daily News 

(via 
lnsideEPA) 

September 05, 2017 

Environmentalists are invoking a federal district court ruling that vacated the Trump administration's delay of an 
Obama-era Interior Department (DOl) royalty rule as proof that EPA's similar delay of Clean Water Act (CWA) power 
plant effluent limits is also unlawful, but the agency says the decision shows that the CWA suit is procedurally flawed. 

The U.S. District Court for the District of Columbia from environmentalists and EPA over 
the proper impact of the royalty rule case, Becerra, eta/., v. DOl, after the judge there took a narrow view of agencies' 
authority to stay implementation of existing rules "pending judicial review" through little-used authority in the 
Administrative Procedure Act (APA). 

Becerra dealt with a Trump DOl rule, issued under section 705 of APA, that sought to delay Obama-era requirements 
raising royalties for fossil fuel extraction on federal lands. 

But a federal magistrate judge in the northern district of California that agencies can only use APA 
section 705 to delay implementation of a rule if the policy's official effective date has not yet arrived. 

As a district court decision Becerra is not binding on other judges, but can provide "persuasive authority" in similar 
cases. 

Nevertheless, environmentalists say in that the same principle applies to EPA's delay of certain 
deadlines in the power plant effluent limitation guideline (ELG), which also relied on APA section 705 and came over 
a year after the rule's 2016 effective date. 

"Plaintiffs respectfully request that the Court consider the decision in Xavier Becerra, which was decided after 
Plaintiffs filed their consolidated reply in support of their motion for summary judgment and opposition to Defendants' 
and Defendant-Intervenors' motions for summary judgment, as supplemental authority in support of Plaintiffs' 
arguments," says the groups' notice of supplemental authority in Clean Water Action, eta/., v. Pruitt, eta/. 

While environmentalists are touting the impact of the ruling, EPA's focuses on details that it says back up 
its claim that only appellate courts can hear a challenge to its stay of the 2015 ELG --meaning the district court case 
must be dismissed or transferred. 

"Becerra found that, when an agency stays a rule under Section 705 of the Administrative Procedure Act after the 
rule's effective date, the agency has effectively repealed the rule. If this Court accepts the reasoning of Becerra, this 
case must be dismissed for lack of jurisdiction because only a United States Court of Appeals has jurisdiction to 
review a repeal of an effluent limitations guideline," the brief continues. 

EPA says that the cases, though similar, are not identical because the ELG targets being delayed are actually 
"applicability dates" rather than "deadlines." However, it does not explain how the two are distinct. 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004263-00002 



"Becerra was addressing compliance deadlines, whereas this case involves the ELG Rule's future applicability dates. 
While 'compliance deadlines' and 'applicability dates' are often used interchangeably, there is a meaningful difference 
between the two concepts that impacts the persuasiveness of the Becerra opinion," the government's brief says. 

Power Plant ELG 

EPA's delay of the ELG postponed the date at which power plants' CWA discharge permits would be required to 
incorporate some of the rule's technology-based wastewater treatment mandates-- which would otherwise arrive as 
soon as 2018, for facilities whose permits are up for renewal in that year. That is because ELGs are not directly 
binding on dischargers; instead, they set requirements that permit writers must incorporate into their discharge limits. 

Referencing potential confusion on those permit deadlines, the agency says the Becerra decision shows that even if 
the D.C. court holds the APA stay of the ELG unlawful, it should stop short of scrapping the action and reinstating the 
2018 targets, in order to avoid conflict with that would invoke other authority to hold the ELG 
indefinitely. It notes that the Becerra court avoided reinstating DOl's royalties rule because that policy was scheduled 
to be formally repealed just days later. 

"Becerra declined to vacate the stay under Section 705 because the underlying rule was only days away from full 
repeal after a notice-and-comment rulemaking. In the case before this Court, EPA has conducted a separate notice
and-comment rulemaking regarding a stay of the Effluent Limitations Guidelines Rule ('ELG Rule'). The pending rule 
is currently before the Office of Management and Budget, suggesting that its issuance is imminent," the brief says. -
David La Ross (QU[![Q~Qllir:!Q!~~QQIDJ 

204943 

************************* 

Christina Christensen 

Special Assistant to the Office Director (On Detail) 

Office of Science and Technology 

(202) 566-0537 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004263-00003 



To: Neugeboren, Steven[Neugeboren.Steven@epa.gov]; Schroer, Lee[schroer.lee@epa.gov]; 
Levine, MaryEIIen[levine.maryellen@epa.gov]; Wehling, Carrie[Wehling.Carrie@epa.gov] 
From: Turley, Jennifer 
Sent: Thur 10/12/2017 4:21:01 PM 
Subject: Clean Water Action, et al v. E. Pruitt, et al (EPA-82FR43494), US APP CADC 17-1216 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004276-00001 



To: 
From: 

Zomer, Jessica[Zomer .Jessica@epa. gov]; Levine, MaryEllen [levine. maryellen@epa .gov] 
O'Donnell, Jessica (ENRD) 

Sent: Wed 6/7/2017 9:07:13 PM 
Subject: steam electric 705 case - revised draft motion to dismiss/transfer or stay 

Jessica and Mary Ellen -

Attached is a revised draft of the motion to transfer/dismiss or stay proceedings. This draft 
includes your suggested edits, plus some edits from my supervisors, Angie and Jack. Please let 
me know if you have any additional comments. 

Thanks, 

Jessica 

Jessica O'Donnell 

Senior Counsel for Appellate Matters 

Environmental Defense Section 

202.305.0851 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004284-00001 



To: ODea, Elise[odea.elise@epa.gov] 
Cc: Levine, MaryEIIen[levine.maryellen@epa.gov]; Neugeboren, 
Steven[Neugeboren. Steven@epa .gov] 
From: Zomer, Jessica 
Sent: Wed 10/11/2017 4:01:33 PM 
Subject: RE: WLO Rotation for OGC Sept. Brown Bag 

November 9 should be fine. I have another big merits brief due in the 5th Circuit on 
December 15, so I'd rather not wait until the end of November. Thanks, Elise! 

From: ODea, Elise 
Sent: Wednesday, October 11, 2017 9:44AM 
To: Zomer, Jessica <Zomer.Jessica@epa.gov> 
Cc: Levine, MaryEllen <levine.maryellen@epa.gov>; Neugeboren, Steven 
<Neugeboren.Steven@epa.gov> 
Subject: RE: WLO Rotation for OGC Sept. Brown Bag 

Hi Jessica, 

Yes of course-no worries! We typically hold the brown bags on Thursdays; would you prefer 
November 9, 16 or 30? Please let me know which Thursday works best for you, and I will secure 
Room 4045 for the event. Thanks, and best of luck with everything! 

Elise 

Elise M. O'Dea 

Solid Waste & Emergency Response Law Office 

Office of General Counsel 

U.S. Environmental Protection Agency 

(202) 564-4201 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004286-00001 



From: Zomer, Jessica 
Sent: Wednesday, October 11, 2017 8:33AM 
To: ODea, Elise 
Cc: Levine, Maryhllen<~~~!!ill~~l@~~2Y• N eugeboren, Steven 

Subject: Re: WLO Rotation for OGC Sept. Brown Bag 

Elise, is there any way we can move my brown bag to the week of November 6? I have three 
important filing deadlines ___ in.Jh~J1~~.ttw~~LW_~-~k~.L~J1n<J.1_Y~X.i.~n.g.~Jh.~tl.n~-~~j_JQ._QQ. __ gQmm.~.nL. ________ , 
r~-~.1?2!!.~.~~-xQ~_.!ht~--~QP.:!h.~.t-------~-?-~.~~-~-P?_~-~-i-~-~---l?._i_~-~-~-~~-i-~-~---?_!_.~-~-~-~~-~-~-~---~-~!!~-~~J-·-~~-~---~---·-.J 
i Nonresponsive Discussion of Personal Matters I Ex. 6 ~ 

t-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-i 

Thanks, 

Jessica 

On Oct 4, 2017, at 5:20PM, ODea, Elise wrote: 

Hi Jessica, 

Are you still available for the WLO brown bag on Thursday, October 26th? If so, it would 
be great if you could send me a title for the event and a short description to use in the 
meeting invite. Thanks so much! 

Elise 

Elise M_ O'Dea 

Solid Waste & Emergency Response Law Office 

Office of General Counsel 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004286-00002 



U.S. Environmental Protection Agency 

(202) 564-4201 

From: ODea, Elise 
Sent: Tuesday, September 05, 2017 6:06PM 
To: Zomer, Jessica Levine, MaryEllen 

'lc::Ltl;!.c::uvJ en, Steven 
Cc: Schroer, Lee < >; Wehling, Carrie < 
Subject: RE: WLO Rotation for OGC Sept. Brown Bag 

Thanks, Jessica-that sounds great! We typically hold our brown bags on Thursdays, so 
let's aim for Thursday, October 26th over the lunch hour. I'll follow up with you to 
discuss logistics in early October. 

Thanks again, everyone! 

Elise 

Elise M. O'Dea 

Solid Waste & Emergency Response Law Office 

Office of General Counsel 

U.S. Environmental Protection Agency 

(202) 564-4201 

From: Zomer, Jessica 
Sent: Tuesday, September 05, 2017 3:21PM 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004286-00003 



To: Levine, MaryEllen ODea, Elise 
Neugeboren, Steven 
Cc: Schroer, Lee >; Wehling, Carrie 
Subject: RE: WLO Rotation for OGC Sept. Brown Bag 

Hi Elise, 

I am happy to do a brown bag on the steam electric rule reconsideration and stay 
litigation sometime the week of October 23. Right now I am very flexible that week, 
so you could suggest a day, although the Water Law Office staff meeting is held 
from 12pm to 1 pm every Tuesday. 

Jessica Hall Zomer 

Office of General Counsel 

U.S. Environmental Protection Agency 

From: Levine, MaryEllen 
Sent: Tuesday, September 05,2017 1:31PM 
To: ODea, Elise Neugeboren, Steven 

Cc: Schroer, Lee< Zomer, Jessica 
Subject: RE: WLO Rotation for OGC Sept. Brown Bag 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004286-00004 



We have asked Jessica Zomer to discuss steam electric. She is travelling abroad next week 
and will need to change the date. I have asked her to get back to you. 

This will be of general interest as it entails the 705 stay litigation as well as the substantive 
reconsideration. 

Mary Ellen 

Mary Ellen Levine 

Assistant General Counsel 

Water Law Office, Office of General Counsel 

7510 C WJC North 

(202) 564-1345 

From: ODea, Elise 
Sent: Tuesday, September 05,2017 1:15PM 
To: Neugeboren, Steven 
Cc: Schroer, Lee 
Levine, MaryEllen<~~~~ 
Subject: RE: WLO Rotation for OGC Sept. Brown Bag 

Hi Steve, 

I wanted to follow up on my email, below. Please let me know if WLO will be able to host 
September's brown bag; if not, I am happy to reach out to another office. Thanks! 

Elise 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004286-00005 



Elise M. O'Dea 

Solid Waste & Emergency Response Law Office 

Office of General Counsel 

U.S. Environmental Protection Agency 

(202) 564-4201 

From: ODea, Elise 
Sent: Tuesday, August 29, 2017 1: 15 PM 
To: Neugeboren, Steven 
Cc: Schroer, Lee 
Levine, MaryEllen< > 
Subject: WLO Rotation for OGC Sept. Brown Bag 

Hi Steve, 

I am writing to let you know that WLO is up next in the rotation for the monthly law office 
brown bag. Our brown bags typically take place on the third Thursday of every month (in 
this case, September 21st). However, I am happy to work with your office to find a 
different date if September 21st is not preferable. Given that I'd like to send out a hold 
notice for the event to reserve the space on everyone's calendars, please let me know as 
soon as possible whether September 21st will work for your office. 

Please let me know if you have any questions or concerns; I am happy to discuss. I look 
forward to working with WLO on this presentation! 

Best regards, 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004286-00006 



Elise 

Elise M. O'Dea 

Solid Waste & Emergency Response Law Office 

Office of General Counsel 

U.S. Environmental Protection Agency 

(202) 564-4201 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004286-00007 



To: OGC Immediate Office Support[OGCFrontOfficeSupportStaff@epa.gov]; OGC 
WLO[OGC_WLO@epa.gov] 
From: Schroer, Lee 
Sent: Wed 6/7/2017 6:55:18 PM 
Subject: WLO REG REVIEW AGENDA: Thurs 10am 

Lee C. Schroer 

Office of General Counsel (Mail Code 2355A) 

Room 7518C William Jefferson Clinton Bldg North 

Environmental Protection Agency 

1200 Pennsylvania Avenue, N.W. 

Washington, D.C. 20460 

Tel: 202-564-5476 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004290-00001 



To: 
From: 
Sent: 
Subject: 

Levine, MaryEIIen[levine.maryellen@epa.gov] 
Zomer, Jessica 
Tue 5/16/2017 7:16:11 PM 
FW: pis review - steam notice 

I'm resending this because I think you might have overlooked it. OP is eager to get this 
moving. Thanks! 

From: Zomer, Jessica 
Sent: Tuesday, May 16, 2017 10:04 AM 
To: Levine, MaryEllen <levine.maryellen@epa.gov>; Matuszko, Jan <Matuszko.Jan@epa.gov> 
Subject: pls review- steam notice 

Mary Ellen and Jan, 

Can you two please review this revised notice and let me know if you have any 
feedback before I circulate it more widely? Thanks! 

Jessica Hall Zomer 

Office of General Counsel 

U.S. Environmental Protection Agency 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004292-00001 



To: Zomer, Jessica[Zomer.Jessica@epa.gov] 
Cc: Levine, MaryEIIen[levine.maryellen@epa.gov]; Neugeboren, 
Steven[Neugeboren. Steven@epa .gov] 
From: ODea, Elise 
Sent: Wed 10/11/2017 1:44:05 PM 
Subject: RE: WLO Rotation for OGC Sept. Brown Bag 

Hi Jessica, 

Yes of course-no worries! We typically hold the brown bags on Thursdays; would you prefer 
November 9, 16 or 30? Please let me know which Thursday works best for you, and I will secure 
Room 4045 for the event. Thanks, and best of luck with everything! 

Elise 

Elise M. O'Dea 

Solid Waste & Emergency Response Law Office 

Office of General Counsel 

U.S. Environmental Protection Agency 

(202) 564-4201 

From: Zomer, Jessica 
Sent: Wednesday, October 11, 2017 8:33AM 
To: ODea, Elise <odea.elise@epa.gov> 
Cc: Levine, MaryEllen <levine.maryellen@epa.gov>; Neugeboren, Steven 
<Neugeboren.Steven@epa.gov> 
Subject: Re: WLO Rotation for OGC Sept. Brown Bag 

Elise, is there any way we can move my brown bag to the week of November 6? I have three 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004294-00001 



important filing deadlines in the next two weeks, a final variance that I need to do comment 
responses for this monthr-·-·-·-·-·-·-·;~~ion-res-iio-rl"s.iv-e·-·ois.ciis·s-iori-·of"PEi"rso-n-af.Kifaite-rs-·TEx~-·-s·-·-·-·-·-·-·-·-·l 

r·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-· .. ·-·-·-!-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·· 

i Nonresponsive Discussion of Personal Matters I Ex. 6 ! 
L·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-i 

Thanks, 

Jessica 

On Oct 4, 2017, at 5:20PM, ODea, Elise wrote: 

Hi Jessica, 

Are you still available for the WLO brown bag on Thursday, October 26th? If so, it would 
be great if you could send me a title for the event and a short description to use in the 
meeting invite. Thanks so much! 

Elise 

Elise M_ O'Dea 

Solid Waste & Emergency Response Law Office 

Office of General Counsel 

U_S_ Environmental Protection Agency 

(202) 564-4201 

From: ODea, Elise 
Sent: Tuesday, September 05, 2017 6:06PM 
To: Zomer, Jessica Levine, MaryEllen 

>:NeuQ"Ieb(lr,en, Steven 
Cc: Schroer, Lee < >; Wehling, Carrie < 
Subject: RE: WLO Rotation for OGC Sept. Brown Bag 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004294-00002 



Thanks, Jessica-that sounds great! We typically hold our brown bags on Thursdays, so 
let's aim for Thursday, October 26th over the lunch hour. I'll follow up with you to 
discuss logistics in early October. 

Thanks again, everyone! 

Elise 

Elise M. O'Dea 

Solid Waste & Emergency Response Law Office 

Office of General Counsel 

U.S. Environmental Protection Agency 

(202) 564-4201 

From: Zomer, Jessica 
Sent: Tuesday, September 05, 2017 3:21PM 
To: Levine, MaryEllen ODea, Elise 
Neugeboren, Steven 
Cc: Schroer, Lee >; Wehling, Carrie 
Subject: RE: WLO Rotation for OGC Sept. Brown Bag 

Hi Elise, 

I am happy to do a brown bag on the steam electric rule reconsideration and stay 
litigation sometime the week of October 23. Right now I am very flexible that week, 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004294-00003 



so you could suggest a day, although the Water Law Office staff meeting is held 
from 12pm to 1 pm every Tuesday. 

Jessica Hall Zomer 

Office of General Counsel 

U.S. Environmental Protection Agency 

From: Levine, MaryEllen 
Sent: Tuesday, September 05,2017 1:31PM 
To: ODea, Elise Neugeboren, Steven 

Cc: Schroer, Lee< Zomer, Jessica 
Subject: RE: WLO Rotation for OGC Sept. Brown Bag 

We have asked Jessica Zomer to discuss steam electric. She is travelling abroad next week 
and will need to change the date. I have asked her to get back to you. 

This will be of general interest as it entails the 705 stay litigation as well as the substantive 
reconsideration. 

Mary Ellen 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004294-00004 



Mary Ellen Levine 

Assistant General Counsel 

Water Law Office, Office of General Counsel 

7510 C WJC North 

(202) 564-1345 

From: ODea, Elise 
Sent: Tuesday, September 05,2017 1:15PM 
To: Neugeboren, Steven 
Cc: Schroer, Lee 
Levine, Mary Ellen > 
Subject: RE: WLO Rotation for OGC Sept. Brown Bag 

Hi Steve, 

I wanted to follow up on my email, below. Please let me know if WLO will be able to host 
September's brown bag; if not, I am happy to reach out to another office. Thanks! 

Elise 

Elise M. O'Dea 

Solid Waste & Emergency Response Law Office 

Office of General Counsel 

U.S. Environmental Protection Agency 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004294-00005 



(202) 564-4201 

From: ODea, Elise 
Sent: Tuesday, August 29, 2017 1: 15 PM 
To: Neugeboren, Steven 
Cc: Schroer, Lee 
Levine, MaryEllen< > 
Subject: WLO Rotation for OGC Sept. Brown Bag 

Hi Steve, 

I am writing to let you know that WLO is up next in the rotation for the monthly law office 
brown bag. Our brown bags typically take place on the third Thursday of every month (in 
this case, September 21st). However, I am happy to work with your office to find a 
different date if September 21st is not preferable. Given that I'd like to send out a hold 
notice for the event to reserve the space on everyone's calendars, please let me know as 
soon as possible whether September 21st will work for your office. 

Please let me know if you have any questions or concerns; I am happy to discuss. I look 
forward to working with WLO on this presentation! 

Best regards, 

Elise 

Elise M. O'Dea 

Solid Waste & Emergency Response Law Office 

Office of General Counsel 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004294-00006 



U.S. Environmental Protection Agency 

(202) 564-4201 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004294-00007 



To: 
From: 

Levine, MaryEIIen[levine.maryellen@epa.gov]; Matuszko, Jan[Matuszko.Jan@epa.gov] 
Zomer, Jessica 

Sent: 
Subject: 

Tue 5/16/2017 2:03:40 PM 
pis review - steam notice 

Mary Ellen and Jan, 

Can you two please review this revised notice and let me know if you have any 
feedback before I circulate it more widely? Thanks! 

Jessica Hall Zomer 

Office of General Counsel 

U.S. Environmental Protection Agency 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004301-00001 



To: Wood, Robert[Wood.Robert@epa.gov]; Matuszko, Jan[Matuszko.Jan@epa.gov]; Jordan, 
Ronald[Jordan.Ronald@epa.gov]; Zobrist, Marcus[Zobrist.Marcus@epa.gov]; Ramach, 
Sean[Ramach.Sean@epa.gov] 
Cc: Neugeboren, Steven[Neugeboren.Steven@epa.gov]; Levine, 
MaryEIIen[levine.maryellen@epa.gov] 
From: Zomer, Jessica 
Sent: Fri 8/11/2017 1:22:14 PM 
Subject: Please Review: Draft Motion to Govern 

All, 

Attached is a draft motion that we intend to file on Monday. I know this is a lot to ask, 
but if you could get me any comments you have on this ASAP, I would appreciate it. 
We may be sharing a draft with the petitioners in the litigation this afternoon (pursuant to 
a court requirement to get the parties' position on the motion), and it would be great to 
have your review before then. 

Thanks, 

Jessica 

From: Zomer, Jessica 
Sent: Friday, August 11, 2017 9:20AM 
To: Fotouhi, David <fotouhi.david@epa.gov> 
Cc: Neugeboren, Steven <Neugeboren.Steven@epa.gov>; Levine, MaryEllen 
<levine.maryellen@epa.gov>; 'O'Donnell, Jessica (ENRD)' <Jessica.O'Donnell@usdoj.gov>; 
'McDermott, Martin (ENRD)' <Martin.McDermott@usdoj.gov> 
Subject: Draft Motion to Govern 

David, 

Attached is a draft of the motion to govern. DOJ plans to reach out to the parties early 
this afternoon, so if you could get us any thoughts you have on this in the next few 
hours, that would be great. 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004317-00001 



Thanks, 

Jessica Hall Zomer 

Office of General Counsel 

U.S. Environmental Protection Agency 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004317-00002 



To: Zomer, Jessica[Zomer.Jessica@epa.gov]; Levine, MaryEIIen[levine.maryellen@epa.gov]; 
Neugeboren, Steven [Neugeboren. Steven@epa. gov] 
Cc: Schroer, Lee[schroer.lee@epa.gov]; Wehling, Carrie[Wehling.Carrie@epa.gov] 
From: ODea, Elise 
Sent: Tue 9/5/2017 10:06:26 PM 
Subject: RE: WLO Rotation for OGC Sept. Brown Bag 

Thanks, Jessica-that sounds great! We typically hold our brown bags on Thursdays, so let's 
aim for Thursday, October 26th over the lunch hour. I'll follow up with you to discuss logistics 
in early October. 

Thanks again, everyone! 

Elise 

Elise M. O'Dea 

Solid Waste & Emergency Response Law Office 

Office of General Counsel 

U.S. Environmental Protection Agency 

(202) 564-4201 

From: Zomer, Jessica 
Sent: Tuesday, September 05, 2017 3:21PM 
To: Levine, MaryEllen <levine.maryellen@epa.gov>; ODea, Elise <odea.elise@epa.gov>; 
Neugeboren, Steven <Neugeboren.Steven@epa.gov> 
Cc: Schroer, Lee <schroer.lee@epa.gov>; Wehling, Carrie <Wehling.Carrie@epa.gov> 
Subject: RE: WLO Rotation for OGC Sept. Brown Bag 

Hi Elise, 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004345-00001 



I am happy to do a brown bag on the steam electric rule reconsideration and stay 
litigation sometime the week of October 23. Right now I am very flexible that week, so 
you could suggest a day, although the Water Law Office staff meeting is held from 12pm 
to 1 pm every Tuesday. 

Jessica Hall Zomer 

Office of General Counsel 

U.S. Environmental Protection Agency 

From: Levine, MaryEllen 
Sent: Tuesday, September 05,2017 1:31PM 
To: ODea, Elise Neugeboren, Steven 
Cc: Schroer, Lee Zomer, Jessica :ZQillSu~~@W~~·> 
Subject: RE: WLO Rotation for OGC Sept. Brown Bag 

We have asked Jessica Zomer to discuss steam electric. She is travelling abroad next week and 
will need to change the date. I have asked her to get back to you. 

This will be of general interest as it entails the 705 stay litigation as well as the substantive 
reconsideration. 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004345-00002 



Mary Ellen 

Mary Ellen Levine 

Assistant General Counsel 

Water Law Office, Office of General Counsel 

7510 C WJC North 

(202) 564-1345 

From: ODea, Elise 
Sent: Tuesday, September 05,2017 1:15PM 
To: Neugeboren, Steven 
Cc: Schroer, Lee Levine, 
MaryEllen 
Subject: RE: WLO Rotation for OGC Sept. Brown Bag 

Hi Steve, 

I wanted to follow up on my email, below. Please let me know if WLO will be able to host 
September's brown bag; if not, I am happy to reach out to another office. Thanks! 

Elise 

Elise M. O'Dea 

Solid Waste & Emergency Response Law Office 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004345-00003 



Office of General Counsel 

U.S. Environmental Protection Agency 

(202) 564-4201 

From: ODea, Elise 
Sent: Tuesday, August 29, 2017 1: 15 PM 
To: Neugeboren, Steven 
Cc: Schroer, Lee Levine, 
MaryEllen > 
Subject: WLO Rotation for OGC Sept. Brown Bag 

Hi Steve, 

I am writing to let you know that WLO is up next in the rotation for the monthly law office 
brown bag. Our brown bags typically take place on the third Thursday of every month (in this 
case, September 21st). However, I am happy to work with your office to find a different date if 
September 21st is not preferable. Given that I'd like to send out a hold notice for the event to 
reserve the space on everyone's calendars, please let me know as soon as possible whether 
September 21st will work for your office. 

Please let me know if you have any questions or concerns; I am happy to discuss. I look forward 
to working with WLO on this presentation! 

Best regards, 

Elise 

Elise M. O'Dea 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004345-00004 



Solid Waste & Emergency Response Law Office 

Office of General Counsel 

U.S. Environmental Protection Agency 

(202) 564-4201 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004345-00005 



To: O'Donnell, Jessica (ENRD)[Jessica.O'Donnell@usdoj.gov] 
Cc: Levine, MaryEIIen[levine.maryellen@epa.gov] 
From: Zomer, Jessica 
Sent: Wed 7/19/2017 6:15:28 PM 
Subject: draft 705 brief 

Jessica, 

Attached is EPA's initial mark-up of the draft 705 brief. It incorporates edits from me, 
Mary Ellen, our OW client Jan Matuszko, and Andy Simons and Mark Talty in our Cross 
Cutting Issues Law Office. Once you have had a chance to review and incorporate 
these edits, we plan to send it to Steve Neugeboren for review at the end of this week, 
and then our Front Office on Monday of next week. 

Let me know if you have any questions about these edits. In some cases I left comment 
bubbles in for you just as an FYI. 

Jessica Hall Zomer 

Office of General Counsel 

U.S. Environmental Protection Agency 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004346-00001 



To: 
Cc: 

Neugeboren, Steven [Neugeboren. Steven@epa. gov]; Matuszko, Jan [Matuszko .Jan@epa .gov] 
Levine, MaryEIIen[levine.maryellen@epa.gov] 

From: Zomer, Jessica 
Sent: Fri 6/2/2017 5:29:50 PM 
Subject: Please review- motion to dismiss/transfer 

Steve and Jan, 

Please review the attached draft of the motion to dismiss/transfer in the 705 stay 
litigation. It incorporates my and Mary Ellen's edits. I'd appreciate your input by COB 
Monday, in order to stick to the schedule I previously laid out for review. 

Thanks, 

Jessica Hall Zomer 

Office of General Counsel 

U.S. Environmental Protection Agency 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004348-00001 



To: Levine, MaryEIIen[levine.maryellen@epa.gov]; ODea, Elise[odea.elise@epa.gov]; 
Neugeboren, Steven [Neugeboren. Steven@epa. gov] 
Cc: Schroer, Lee[schroer.lee@epa.gov]; Wehling, Carrie[Wehling.Carrie@epa.gov] 
From: Zomer, Jessica 
Sent: Tue 9/5/2017 7:20:40 PM 
Subject: RE: WLO Rotation for OGC Sept. Brown Bag 

Hi Elise, 

I am happy to do a brown bag on the steam electric rule reconsideration and stay 
litigation sometime the week of October 23. Right now I am very flexible that week, so 
you could suggest a day, although the Water Law Office staff meeting is held from 12pm 
to 1 pm every Tuesday. 

Jessica Hall Zomer 

Office of General Counsel 

U.S. Environmental Protection Agency 

From: Levine, MaryEllen 
Sent: Tuesday, September 05,2017 1:31PM 
To: ODea, Elise <odea.elise@epa.gov>; Neugeboren, Steven <Neugeboren.Steven@epa.gov> 
Cc: Schroer, Lee <schroer.lee@epa.gov>; Zomer, Jessica <Zomer.Jessica@epa.gov> 
Subject: RE: WLO Rotation for OGC Sept. Brown Bag 

We have asked Jessica Zomer to discuss steam electric. She is travelling abroad next week and 
will need to change the date. I have asked her to get back to you. 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004352-00001 



This will be of general interest as it entails the 705 stay litigation as well as the substantive 
reconsideration. 

Mary Ellen 

Mary Ellen Levine 

Assistant General Counsel 

Water Law Office, Office of General Counsel 

7510 C WJC North 

(202) 564-1345 

From: ODea, Elise 
Sent: Tuesday, September 05,2017 1:15PM 
To: Neugeboren, Steven 
Cc: Schroer, Lee Levine, 
MaryEllen 
Subject: RE: WLO Rotation for OGC Sept. Brown Bag 

Hi Steve, 

I wanted to follow up on my email, below. Please let me know if WLO will be able to host 
September's brown bag; if not, I am happy to reach out to another office. Thanks! 

Elise 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004352-00002 



Elise M. O'Dea 

Solid Waste & Emergency Response Law Office 

Office of General Counsel 

U.S. Environmental Protection Agency 

(202) 564-4201 

From: ODea, Elise 
Sent: Tuesday, August 29, 2017 1: 15 PM 
To: Neugeboren, Steven 
Cc: Schroer, Lee Levine, 
MaryEllen > 
Subject: WLO Rotation for OGC Sept. Brown Bag 

Hi Steve, 

I am writing to let you know that WLO is up next in the rotation for the monthly law office 
brown bag. Our brown bags typically take place on the third Thursday of every month (in this 
case, September 21st). However, I am happy to work with your office to find a different date if 
September 21st is not preferable. Given that I'd like to send out a hold notice for the event to 
reserve the space on everyone's calendars, please let me know as soon as possible whether 
September 21st will work for your office. 

Please let me know if you have any questions or concerns; I am happy to discuss. I look forward 
to working with WLO on this presentation! 

Best regards, 

Elise 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004352-00003 



Elise M. O'Dea 

Solid Waste & Emergency Response Law Office 

Office of General Counsel 

U.S. Environmental Protection Agency 

(202) 564-4201 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004352-00004 



To: 
From: 
Sent: 
Subject: 

Levine, MaryEIIen[levine.maryellen@epa.gov] 
Zomer, Jessica 
Fri 8/4/2017 1:54:31 PM 
For Review: comment responses on legal authority/ESA 

Mary Ellen, 

Here is my first (rough) draft of responses to the legal authority comments and the ESA 
comments. I wanted to get you something to review today because you said that would 
work best for your schedule. 

Please edit however you see fit! 

Jessica Hall Zomer 

Office of General Counsel 

U.S. Environmental Protection Agency 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004357-00001 



To: Albores, Richard[Aibores.Richard@epa.gov] 
Cc: Packard, Elise[Packard.Eiise@epa.gov]; Wehling, Carrie[Wehling.Carrie@epa.gov]; Levine, 
MaryEllen [levine. maryellen@epa. gov]; Neugeboren, Steven [Neugeboren. Steven@epa. gov] 
From: Schroer, Lee 
Sent: Thur 8/31/2017 6:18:17 PM 

RE: Clarification RE: ATTACHED: GC NOMINEE HEARING MATERIALS-- WLO Q@As 

From: Albores, Richard 
Sent: Wednesday, August 30, 2017 3:46PM 
To: Fugh, Justina <Fugh.Justina@epa.gov>; Schroer, Lee <schroer.lee@epa.gov>; Neugeboren, 
Steven <Neugeboren.Steven@epa.gov>; Dorka, Lilian <Dorka.Lilian@epa.gov> 
Cc: Packard, Elise <Packard.Elise@epa.gov> 
Subject: Clarification RE: ATTACHED: GC NOMINEE HEARING MATERIALS 

A quick explanation for WLO/Ethics/ECRCO. 

At today' s Management Brown Bag Elise relayed the request to begin gathering Qs & As for our 
GC nominee's confirmation hearing binder. Each office should identify 3 questions and a one
two sentence answer (see OECA samples) for hot topics in your areas of practice. If you include 
background, please only provide publicly available information. 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004359-00001 



If you could send them via email to me and Elise by noon tomorrow so we can 
review /revise/ compile for a Friday September 1 deadline, that would be much appreciated. 

R 

From: Albores, Richard 
Sent: Wednesday, August 30, 2017 3:04PM 
To: OGC HQ ADDs 
Cc: Trudeau, Shaun < 

Subject: ATTACHED: GC NOMINEE HEARING MATERIALS 

1. Senate Environment & Public Works Members: 

Majority 

• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 

Minority 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004359-00002 



• 
• 
• 
• 
• 
• 
• 
• 
• 
• 

2. Template for Q&A 

3. Examples from Bodine Briefing Binder 

R 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004359-00003 



To: Zomer, Jessica[Zomer.Jessica@epa.gov] 
Cc: Levine, MaryEIIen[levine.maryellen@epa.gov] 
From: Schroer, Lee 
Sent: Thur 8/31/2017 6:01:35 PM 
Subject: RE: Mary Ellen: Were you going to review the steam entry? FW: Clarification RE: 
ATTACHED: GC NOMINEE HEARING MATERIALS 

From: Zomer, Jessica 
Sent: Thursday, August 31, 2017 1:44PM 
To: Schroer, Lee <schroer.lee@epa.gov> 
Cc: Levine, MaryEllen <levine.maryellen@epa.gov> 
Subject: RE: Jessica or Mary Ellen: Please fix steam Q@A by 3pm today. FW: Clarification 
RE: ATTACHED: GC NOMINEE HEARING MATERIALS 

Okay, here you go, Lee. 

From: Schroer, Lee 
Sent: Thursday, August 31, 2017 1:03PM 
To: Zomer, Jessica 
Subject: RE: Jessica or Mary Ellen: Please fix steam Q@A by 3pm today. FW: Clarification 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004365-00001 



RE: ATTACHED: GC NOMINEE HEARING MATERIALS 

From: Zomer, Jessica 
Sent: Thursday, August 31, 2017 1:01 PM 
To: Schroer, Lee 
Cc: Levine, MaryEllen 
Subject: Re: Jessica or Mary Ellen: Please fix steam Q@A by 3pm today. FW: Clarification RE: 
ATTACHED: GC NOMINEE HEARING MATERIALS 

I will fix, I misunderstood, thought it was 3 Qs per hot topic. 

Sent from my iPhone 

On Aug 31,2017, at 12:57 PM, Schroer, Lee wrote: 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004365-00002 



From: Albores, Richard 
Sent: Thursday, August 31, 2017 12:11 PM 
To: Schroer, Lee 
Cc: Levine, MaryEllen 

Wehling, Carrie 
Subject: RE: Clarification RE: ATTACHED: GC NOMINEE HEARING MATERIALS 

That would be good. Thanks. 

R 

From: Schroer, Lee 
Sent: Thursday, August 31, 2017 12:07 PM 
To: Albores, Richard 
Cc: Levine, MaryEllen <JJ~~I!illEL@:!@W~~ 

Wehling, Carrie 
Subject: FW: Clarification RE: ATTACHED: GC NOMINEE HEARING MATERIALS 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004365-00003 



From: Zomer, Jessica 
Sent: Thursday, August 31, 2017 10:59 AM 
To: Albores, Richard Packard, Elise 

Cc: Levine, MaryEllen <~~~mm~~~WY 
< >; Wehling, Carrie 
Subject: FW: Clarification RE: ATTACHED: GC NOMINEE HEARING MATERIALS 

Attached are three Qs and As I put together on steam electric for the WLO. 

Jessica Hall Zomer 

Office of General Counsel 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004365-00004 



U.S. Environmental Protection Agency 

From: Levine, MaryEllen 
Sent: Wednesday, August 30, 2017 5:25PM 
To: Zomer, Jessica 
Subject: FW: Clarification RE: ATTACHED: GC NOMINEE HEARING MATERIALS 

Can you do a very briefQ&A on steam. If not (and it is ok to say you cannot), I will do it. 

Mary Ellen 

Mary Ellen Levine 

Assistant General Counsel 

Water Law Office, Office of General Counsel 

7510 C WJC North 

(202) 564-1345 

From: Schroer, Lee 
Sent: Wednesday, August 30, 2017 4:36PM 
To: Wehling, Carrie Levine, Mary Ellen 

Subject: FW: Clarification RE: ATTACHED: GC NOMINEE HEARING MATERIALS 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004365-00005 



From: Albores, Richard 
Sent: Wednesday, August 30, 2017 3:46PM 
To: Fugh, Justina Schroer, Lee 
Neugeboren, Steven Dorka, Lilian 

Cc: Packard, Elise < > 
Subject: Clarification RE: ATTACHED: GC NOMINEE HEARING MATERIALS 

A quick explanation for WLO/Ethics/ECRCO. 

At today' s Management Brown Bag Elise relayed the request to begin gathering Qs & As 
for our GC nominee's confirmation hearing binder. Each office should identify 3 questions 
and a one-two sentence answer (see OECA samples) for hot topics in your areas of practice. 
If you include background, please only provide publicly available information. 

If you could send them via email to me and Elise by noon tomorrow so we can 
review /revise/ compile for a Friday September 1 deadline, that would be much appreciated. 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004365-00006 



R 

From: Albores, Richard 
Sent: Wednesday, August 30, 2017 3:04PM 
To: OGC HQ ADDs 
Cc: Trudeau, Shaun < 

Subject: ATTACHED: GC NOMINEE HEARING MATERIALS 

1. Senate Environment & Public Works Members: 

Majority 

• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 

Minority 

• 
• 
• 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004365-00007 



• 
• 
• 
• 
• 
• 
• 

2. Template for Q&A 

3. Examples from Bodine Briefing Binder 

R 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004365-00008 



To: Schroer, Lee[schroer.lee@epa.gov] 
Cc: Levine, MaryEIIen[levine.maryellen@epa.gov] 
From: Zomer, Jessica 
Sent: Thur 8/31/2017 5:43:44 PM 
Subject: RE: Jessica or Mary Ellen: Please fix steam Q@A by 3pm today. FW: Clarification RE: 
ATTACHED: GC NOMINEE HEARING MATERIALS 

Okay, here you go, Lee. 

From: Schroer, Lee 
Sent: Thursday, August 31, 2017 1:03PM 
To: Zomer, Jessica <Zomer.Jessica@epa.gov> 
Subject: RE: Jessica or Mary Ellen: Please fix steam Q@A by 3pm today. FW: Clarification 
RE: ATTACHED: GC NOMINEE HEARING MATERIALS 

From: Zomer, Jessica 
Sent: Thursday, August 31, 2017 1:01 PM 
To: Schroer, Lee 
Cc: Levine, MaryEllen <~~~m~alifw!fLi~· 
Subject: Re: Jessica or Mary Ellen: Please fix steam Q@A by 3pm today. FW: Clarification RE: 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004369-00001 



ATTACHED: GC NOMINEE HEARING MATERIALS 

I will fix, I misunderstood, thought it was 3 Qs per hot topic. 

Sent from my iPhone 

On Aug 31,2017, at 12:57 PM, Schroer, Lee wrote: 

From: Albores, Richard 
Sent: Thursday, August 31, 2017 12:11 PM 
To: Schroer, Lee 
Cc: Levine, MaryEllen 

Wehling, Carrie 
Subject: RE: Clarification RE: ATTACHED: GC NOMINEE HEARING MATERIALS 

That would be good. Thanks. 

R 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004369-00002 



From: Schroer, Lee 
Sent: Thursday, August 31, 2017 12:07 PM 
To: Albores, Richard 
Cc: Levine, MaryEllen <~~~!I!f!ill~~~M~ 

Wehling, Carrie 
Subject: FW: Clarification RE: ATTACHED: GC NOMINEE HEARING MATERIALS 

From: Zomer, Jessica 
Sent: Thursday, August 31, 2017 10:59 AM 
To: Albores, Richard Packard, Elise 

Schroer, Lee 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004369-00003 



Wehling, Carrie 
Subject: FW: Clarification RE: ATTACHED: GC NOMINEE HEARING MATERIALS 

Attached are three Qs and As I put together on steam electric for the WLO. 

Jessica Hall Zomer 

Office of General Counsel 

U.S. Environmental Protection Agency 

From: Levine, MaryEllen 
Sent: Wednesday, August 30, 2017 5:25PM 
To: Zomer, Jessica 
Subject: FW: Clarification RE: ATTACHED: GC NOMINEE HEARING MATERIALS 

Can you do a very briefQ&A on steam. If not (and it is ok to say you cannot), I will do it. 

Mary Ellen 

Mary Ellen Levine 

Assistant General Counsel 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004369-00004 



Water Law Office, Office of General Counsel 

7510 C WJC North 

(202) 564-1345 

From: Schroer, Lee 
Sent: Wednesday, August 30, 2017 4:36PM 
To: Wehling, Carrie Levine, Mary Ellen 

Subject: FW: Clarification RE: ATTACHED: GC NOMINEE HEARING MATERIALS 

From: Albores, Richard 
Sent: Wednesday, August 30, 2017 3:46PM 
To: Fugh, Justina Schroer, Lee 
Neugeboren, Steven Dorka, Lilian 

Cc: Packard, Elise < > 
Subject: Clarification RE: ATTACHED: GC NOMINEE HEARING MATERIALS 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004369-00005 



A quick explanation for WLO/Ethics/ECRCO. 

At today' s Management Brown Bag Elise relayed the request to begin gathering Qs & As 
for our GC nominee's confirmation hearing binder. Each office should identify 3 questions 
and a one-two sentence answer (see OECA samples) for hot topics in your areas of practice. 
If you include background, please only provide publicly available information. 

If you could send them via email to me and Elise by noon tomorrow so we can 
review /revise/ compile for a Friday September 1 deadline, that would be much appreciated. 

R 

From: Albores, Richard 
Sent: Wednesday, August 30, 2017 3:04PM 
To: OGC HQ ADDs 
Cc: Trudeau, Shaun < 

Subject: ATTACHED: GC NOMINEE HEARING MATERIALS 

1. Senate Environment & Public Works Members: 

Majority 

• 
• 
• 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004369-00006 



• 
• 
• 
• 
• 
• 
• 
• 

Minority 

• 
• 
• 
• 
• 
• 
• 
• 
• 
• 

2. Template for Q&A 

3. Examples from Bodine Briefing Binder 

R 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004369-00007 



To: Albores, Richard[Aibores.Richard@epa.gov] 
Cc: Levine, MaryEIIen[levi ne. maryellen@epa. gov]; Zomer, Jessica[Zomer .Jessica@epa .gov]; 
Wehling, Carrie[Wehling.Carrie@epa.gov] 
From: Schroer, Lee 
Sent: Thur 8/31/2017 4:07:19 PM 

FW: Clarification RE: ATTACHED: GC NOMINEE HEARING MATERIALS 

From: Zomer, Jessica 
Sent: Thursday, August 31, 2017 10:59 AM 
To: Albores, Richard <Albores.Richard@epa.gov>; Packard, Elise <Packard.Elise@epa.gov> 
Cc: Levine, MaryEllen <levine.maryellen@epa.gov>; Schroer, Lee <schroer.lee@epa.gov>; 
Wehling, Carrie <Wehling.Carrie@epa.gov> 
Subject: FW: Clarification RE: ATTACHED: GC NOMINEE HEARING MATERIALS 

Attached are three Qs and As I put together on steam electric for the WLO. 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004382-00001 



Jessica Hall Zomer 

Office of General Counsel 

U.S. Environmental Protection Agency 

From: Levine, MaryEllen 
Sent: Wednesday, August 30, 2017 5:25PM 
To: Zomer, Jessica 
Subject: FW: Clarification RE: ATTACHED: GC NOMINEE HEARING MATERIALS 

Can you do a very briefQ&A on steam. If not (and it is ok to say you cannot), I will do it. 

Mary Ellen 

Mary Ellen Levine 

Assistant General Counsel 

Water Law Office, Office of General Counsel 

7510 C WJC North 

(202) 564-1345 

From: Schroer, Lee 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004382-00002 



Sent: Wednesday, August 30, 2017 4:36PM 
To: Wehling, Carrie Levine, Mary Ellen 

Subject: FW: Clarification RE: ATTACHED: GC NOMINEE HEARING MATERIALS 

From: Albores, Richard 
Sent: Wednesday, August 30, 2017 3:46PM 
To: Fugh, Justina Schroer, Lee Neugeboren, 
Steven Dorka, Lilian > 
Cc: Packard, Elise< v> 
Subject: Clarification RE: ATTACHED: GC NOMINEE HEARING MATERIALS 

A quick explanation for WLO/Ethics/ECRCO. 

At today' s Management Brown Bag Elise relayed the request to begin gathering Qs & As for our 
GC nominee's confirmation hearing binder. Each office should identify 3 questions and a one
two sentence answer (see OECA samples) for hot topics in your areas of practice. If you include 
background, please only provide publicly available information. 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004382-00003 



If you could send them via email to me and Elise by noon tomorrow so we can 
review /revise/ compile for a Friday September 1 deadline, that would be much appreciated. 

R 

From: Albores, Richard 
Sent: Wednesday, August 30, 2017 3:04PM 
To: OGC HQ ADDs 
Cc: Trudeau, Shaun < 

Subject: ATTACHED: GC NOMINEE HEARING MATERIALS 

1. Senate Environment & Public Works Members: 

Majority 

• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004382-00004 



Minority 

• 
• 
• 
• 
• 
• 
• 
• 
• 
• 

2. Template for Q&A 

3. Examples from Bodine Briefing Binder 

R 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004382-00005 



To: 
From: 
Sent: 
Subject: 

Levine, MaryEIIen[levine.maryellen@epa.gov] 
Campbell, Ann 
Thur 6/29/2017 9:44:23 PM 
Re: response 

I noticed that which is why I sent it to you. Frustrating times indeed. Hang in. Thank you for all 
your efforts. Much appreciated here! 

On Jun 29, 2017, at 5:42PM, Levine, MaryEllen wrote: 

I wasn't even on the original email from David -r·-·-·N·~-~-~~~~~-~-~-i-~-~-·o·i-~-~-~-~~i-~-~--~t--P~-;~~-~-~~--M~tt·~~~-~-·E-~·.-·6·-·-·l 
r·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-1 L--·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·· 

i Nonresponsive Discussion of Personal Matters I Ex. 6 i 
·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·J 

Mary Ellen 

Mary Ellen Levine 

Assistant General Counsel 

Water Law Office, Office of General Counsel 

7510 C WJC North 

(202) 564-1345 

From: Campbell, Ann 
Sent: Thursday, June 29, 2017 5:39PM 
To: Levine, MaryEllen 
Subject: Re: ACTION: Steam Electric Public Hearing Language 

Thank you. 

On Jun 29, 2017, at 5:36PM, Levine, MaryEllen wrote: 

From: Levine, MaryEllen 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004388-00001 



Sent: Thursday, June 29, 2017 5:36PM 
To: Greenwalt, Sarah 
Cc: Neugeboren, Steven <~~JJI;"'~~"::.I~""~~~~~~~ 

Southerland, Elizabeth 
Scozzafava, MichaelE 

Subject: FW: ACTION: Steam Electric Public Hearing Language 

Hi Sarah, here was my response -

From: Levine, MaryEllen 
Sent: Thursday, June 29, 2017 5:00PM 
To: Scozzafava, MichaelE Zomer, Jessica 

illj@12§j@~~~·>; Fotouhi, David 
< ; Neugeboren, Steven 
Subject: RE: ACTION: Steam Electric Public Hearing Language 

We generally would accept written comments we receive at a public hearings. 
r_-_-_-_-_-_-_-_-_-_-_-_~!!§_~-~-~_y-_~_l_i_~~!}_-_~~-:-_-~_-_-_-_-_-_-_-_-_-_-_] 

Under the AP A, we have an obligation to respond to comments, althQ!J.ghJh~_r-~j~---·-·-·-·-·-· 

.£.~~~-!~~---~~Y.~~_g---~-~---l?_~_y-~--~_<?. ___ ~~~-~g~.!~_<?.~---!~.X~.~p~~-~--!_<?. ___ l_~!~---<?._<?.~~~-1?:!.~-~---.L~~~~~~:.~,.~.~~:,~.~.!.,.:,~.:.~J 
l·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·---·~!!.~.~~-~->-'----~-~-~-~-~!.J.-.~~-·---·~---·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-j 

Attorney Client I Ex. 5 

Hopes this helps. 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004388-00002 



From: Scozzafava, MichaelE 
Sent: Thursday, June 29, 2017 4:53PM 
To: Zomer, Jessica Levine, MaryEllen 

Cc: Wood, Robert< > 
Subject: Fwd: ACTION: Steam Electric Public Hearing Language 

Rob and I assume you guys will respond to David. Or would you prefer that we do? 

Sent from my iPhone 

Begin forwarded message: 

From: "Fotouhi, David" 
Date: June 29, 2017 at 4:42:59 PM EDT 

"Forsgren, Lee" 
"Best-

Subject: RE: ACTION: Steam Electric Public Hearing Language 

Thanks. Is it required to accept written comments at the hearing? Is it our 
general practice? Is this the case even when the comment period will have 
closed? 

David Fotouhi 

Deputy General Counsel 

Office of General Counsel 

U.S. Environmental Protection Agency 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004388-00003 



Tel: +1 202.564.1976 

fotouhi.david@epa.gov 

From: Drinkard, Andrea 
Sent: Thursday, June 29, 2017 4:35PM 
To: Forsgren, Lee 

Subject: ACTION: Steam Electric Public Hearing Language 
Importance: High 

Hi all-

In follow up to today's meeting on the steam electric public hearing meeting, I'm 
including below the web language announcing the public hearing as well as a 
statement and some Q&As in case we get qs from the press. It is my 
understanding that OST will be notifying the organizations that requested the 
hearing that their request is being granted and that they will also notify those 
groups who asked that the comment period be extended that we are denying their 
request. The denial will not be included online, only the notification about the 
public hearing. OST is planning to post the web language at 5PM today. The web 
language MUST be posted today so that we can hold the hearing on July 31. 

Thanks. 

Web language (to be posted at: https://www.epa.gov/eg/steam-electric-power
generating-effluent-guidelines-2015-final-rule#documents) 

Public Hearing 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004388-00004 



EPA will conduct a public hearing on its proposal to postpone certain compliance 
dates, which was published in the Federal Register on June 6, 2017. The hearing 
will be held on Monday, July 31, 1:00 pm at EPA Headquarters, William J. 
Clinton - East Building, Room 1153, 1201 Constitution Avenue, NW, Washington, 
DC. 

During the hearing, the public will have an opportunity to provide oral comment to 
EPA on the proposed compliance date postponement. Written comments may 
also be submitted during the hearing. EPA will not address any issues raised 
during the hearing at that time but these comments will be included in the public 
record for the rule. 

For security reasons, we request that you bring photo identification with you to 
the meeting. No registration is required for this public hearing. However, if you let 
us know in advance of your plans to attend, it will expedite the process of signing 
in; send email to Seating will be provided on a first-
come, first-served basis. Please note that parking is very limited in downtown 
Washington, and the use of public transit is recommended. The EPA 
Headquarters complex is located near the Federal Triangle Metro station. Upon 
exiting the Metro station, walk east to 12th Street. On 12th Street, turn right 
(south) and walk to Constitution Avenue. At the corner, turn right onto 
Constitution Avenue and proceed to the East Building entrance. 

*** 

Draft statement 

Deliberative Process I Ex. 5 
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To: 
Cc: 
From: 
Sent: 
Subject: 

Levine, MaryEIIen[levine.maryellen@epa.gov] 
Neugeboren, Steven [Neugeboren. Steven@epa. gov] 
Zomer, Jessica 
Thur 8/3/2017 9:13:10 PM 
Re: Draft note to David on steam 

Thanks MEL, I like your edits. 

Sent from my iPhone 

On Aug 3, 2017, at 5:08PM, Levine, MaryEllen wrote: 

Jessica had to run so I just edited this to send to you directly as time is tight. She will see 
these edits on her e mail when she gets home, but has not yet seen all of them. Edit at will. . 

Privileged & Confidential Attorney-Client Communication 

David, 

Attorney Client I Ex. 5 
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Attorney Client I Ex. 5 

Please let us know if you have any questions. 
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Levine, MaryEllen 

Cc: McDermott, Martin (ENRD) 
Subject: RE: Can you and Jack talk today on steam electric? 

Attorney Client I Ex. 5 
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Sent: Thursday, August 03, 2017 1:57PM 
To: Levine, MaryEllen 
Cc: Lipshultz, Jon (ENRD )<lldillillYJlm!ill:iR.QJIS!ill.JlQQY McDermott, Martin 
(ENRD) 
Subject: Re: Can you and Jack talk today on steam electric? 

Ok I'll just wait to hear from Martin that 3 works for him. 

Jessica 

On Aug 3, 2017, at 1:55PM, Levine, MaryEllen 

Jessica - I will try to be back by 3 in case you set something up for them. 

Mary Ellen 

Mary Ellen Levine 

Assistant General Counsel 

Water Law Office, Office of General Counsel 

7510 C WJC North 

(202) 564-1345 

From: Lipshultz, Jon (ENRD) L==~~=~~=~=~~""'-_j 
Sent: Thursday, August 03, 2017 1:43PM 

wrote: 

To: Levine, MaryEllen n::illill~l@W~:!Y>; McDermott, Martin (ENRD) 

Cc: Zomer, Jessica< > 
Subject: RE: Can you and Jack talk today on steam electric? 
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From: Levine, MaryEllen L=~~;;;_;_.;;:;~=~~~~~~_j 
Sent: Thursday, August 03, 2017 1:33PM 
To: Lipshultz, Jon (ENRD) lliilltllih?:@lli~lliill~QQ~ 
(ENRD) 
Cc: Zomer, Jessica 
Subject: FW: Can you and Jack talk today on steam electric? 

McDermott, Martin 

I cannot make 2 m, but it would be very helpful to talk today as Steve is out tomorrow, 
and he wants to be part of the conversation as it is going to the highest levels here in 
the agency. 

Mary Ellen 

Mary Ellen Levine 

Assistant General Counsel 

Water Law Office, Office of General Counsel 

7510 C WJC North 

(202) 564-1345 

From: Zomer, Jessica 
Sent: Thursday, August 03, 2017 12:56 PM 
To: McDermott, Martin (ENRD) 
Cc: Levine, MaryEllen 
Subject: Can you and Jack talk today on steam electric? 

Martin, 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004389-00006 



I just left you a voicemail. Steve, Mary Ellen and I would like to talk to you and 
Jack today if possible about something that that Administrator has raised. 

Attorney Client I Ex. 5 

Please let us know if you and Jack could talk before 2pm or between 3pm-
5pm today. 

Thanks, 

Jessica Hall Zomer 

Office of General Counsel 

U.S. Environmental Protection Agency 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004389-00007 



To: Levine, MaryEIIen[levine.maryellen@epa.gov]; Neugeboren, 
Steven[Neugeboren. Steven@epa .gov]; Bangser, Pau I [bangser. paul@epa. gov]; Zomer, 
Jessica[Zomer.Jessica@epa.gov] 
Cc: Matuszko, Jan[Matuszko.Jan@epa.gov]; Wood, Robert[Wood.Robert@epa.gov] 
From: O'Donnell, Jessica (ENRD) 
Sent: Tue 9/19/2017 2:15:40 PM 
Subject: RE: Steam - revised motion to dismiss - here is the brief for review 

Jessica O'Donnell 

Senior Counsel for Appellate Matters 

Environmental Defense Section 

202.305.0851 

From: Levine, MaryEllen [ mailto:levine.maryellen@epa.gov] 
Sent: Monday, September 18, 2017 4:46PM 
To: Neugeboren, Steven <Neugeboren.Steven@epa.gov>; Bangser, Paul 
<bangser.paul@epa.gov>; Zomer, Jessica <Zomer.Jessica@epa.gov> 
Cc: O'Donnell, Jessica (ENRD) <JODonnell@enrd.usdoj.gov>; Matuszko, Jan 
<Matuszko.Jan@epa.gov>; Wood, Robert <Wood.Robert@epa.gov> 
Subject: FW: Steam - revised motion to dismiss - here is the brief for review 

Here is the draft mootness brief- after some comments by DoJ management. This is the version 
that Jessica is sending to her front office. I assume you need Tuesday to review then I'd like to 
send it to David Fotouhi on Wednesday morning. Jessica Z will be back, so she will send ... 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004390-00001 



Please send comments to Jessica Z with a cc to me tomorrow (Tuesday). 

Thank you all. 

Mary Ellen 

Mary Ellen Levine 

Assistant General Counsel 

Water Law Office, Office of General Counsel 

7510 C WJC North 

(202) 564-1345 

From: O'Donnell, Jessica (ENRD) [ mailto:Jessica.O'Donnell@usdoj .gov] 
Sent: Monday, September 18,2017 4:41PM 
To: Zomer, Jessica Levine, MaryEllen 

Subject: Steam - revised motion to dismiss 

Mary Ellen, Jessica- attached is a revised draft. The background section got moved around a bit 
because some readers found it confusing. But, the content should be the same as the version you 
last reviewed. I am going to send this to my front office for approval. 

Thanks, 

Jessica 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004390-00002 



Jessica O'Donnell 

Senior Counsel for Appellate Matters 

Environmental Defense Section 

202.305.0851 
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To: Albores, Richard[Aibores.Richard@epa.gov]; Packard, Elise[Packard.Eiise@epa.gov] 
Cc: Levine, MaryEIIen[levine.maryellen@epa.gov]; Schroer, Lee[schroer.lee@epa.gov]; Wehling, 
Carrie[Wehling.Carrie@epa.gov] 
From: Zomer, Jessica 
Sent: Thur 8/31/2017 2:59:16 PM 

FW: Clarification RE: ATTACHED: GC NOMINEE HEARING MATERIALS 

Attached are three Qs and As I put together on steam electric for the WLO. 

Jessica Hall Zomer 

Office of General Counsel 

U.S. Environmental Protection Agency 

From: Levine, MaryEllen 
Sent: Wednesday, August 30, 2017 5:25PM 
To: Zomer, Jessica <Zomer.Jessica@epa.gov> 
Subject: FW: Clarification RE: ATTACHED: GC NOMINEE HEARING MATERIALS 

Can you do a very briefQ&A on steam. If not (and it is ok to say you cannot), I will do it. 

Mary Ellen 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004392-00001 



Mary Ellen Levine 

Assistant General Counsel 

Water Law Office, Office of General Counsel 

7510 C WJC North 

(202) 564-1345 

From: Schroer, Lee 
Sent: Wednesday, August 30, 2017 4:36PM 
To: Wehling, Carrie Levine, Mary Ellen 

Subject: FW: Clarification RE: ATTACHED: GC NOMINEE HEARING MATERIALS 

From: Albores, Richard 
Sent: Wednesday, August 30, 2017 3:46PM 
To: Fugh, Justina Schroer, Lee Neugeboren, 
Steven ; Dorka, Lilian 
Cc: Packard, Elise < 
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Subject: Clarification RE: ATTACHED: GC NOMINEE HEARING MATERIALS 

A quick explanation for WLO/Ethics/ECRCO. 

At today' s Management Brown Bag Elise relayed the request to begin gathering Qs & As for our 
GC nominee's confirmation hearing binder. Each office should identify 3 questions and a one
two sentence answer (see OECA samples) for hot topics in your areas of practice. If you include 
background, please only provide publicly available information. 

If you could send them via email to me and Elise by noon tomorrow so we can 
review /revise/ compile for a Friday September 1 deadline, that would be much appreciated. 

R 

From: Albores, Richard 
Sent: Wednesday, August 30, 2017 3:04PM 
To: OGC HQ ADDs 
Cc: Trudeau, Shaun < 

Subject: ATTACHED: GC NOMINEE HEARING MATERIALS 

1. Senate Environment & Public Works Members: 

Majority 

• 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004392-00003 



• 
• 
• 
• 
• 
• 
• 
• 
• 
• 

Minority 

• 
• 
• 
• 
• 
• 
• 
• 
• 
• 

2. Template for Q&A 

3. Examples from Bodine Briefing Binder 

R 
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To: 
Cc: 
From: 
Sent: 
Subject: 

Thanks, 

Neugeboren, Steven [Neugeboren. Steven@epa. gov] 
Levine, MaryEIIen[levine.maryellen@epa.gov] 
Zomer, Jessica 
Wed 8/9/2017 8:32:20 PM 
Steve do you have comments on this letter? 

Jessica Hall Zomer 

Office of General Counsel 

U.S. Environmental Protection Agency 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004401-00001 



To: 
From: 

Levine, MaryEIIen[levine.maryellen@epa.gov] 
Campbell, Ann 

Sent: Thur 6/29/2017 9:38:49 PM 
Subject: Re: ACTION: Steam Electric Public Hearing Language 

Thank you. 

On Jun 29, 2017, at 5:36PM, Levine, MaryEllen 

From: Levine, MaryEllen 
Sent: Thursday, June 29, 2017 5:36PM 
To: Greenwalt, Sarah 
Cc: Neugeboren, Steven 

Southerland, Elizabeth 
Scozzafava, MichaelE 

=~~~klli~ill@~~·> 
Subject: FW: ACTION: Steam Electric Public Hearing Language 

Hi Sarah, here was my response -

From: Levine, MaryEllen 
Sent: Thursday, June 29, 2017 5:00PM 

wrote: 

To: Scozzafava, MichaelE Zomer, Jessica 

Cc: Wood, Robert 
Neugeboren, Steven 
Subject: RE: ACTION: Steam Electric Public Hearing Language 

We generally would accept written comments we receive at a public hearings. I AttorneyCiient/Ex.s I 

c~:~:~:~:~:~:~:~!x~:~~-~-Y.~:~:~:~:~~Iz~:~~·~:~~:~:~:~:~:~:~:~:J ~--·-·-·-·-·-·-·-·-·-·-·-·-·-' 
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Attorney Client I Ex. 5 

Hopes this helps. 

From: Scozzafava, MichaelE 
Sent: Thursday, June 29, 2017 4:53PM 
To: Zomer, Jessica Levine, MaryEllen 

Cc: Wood, Robert< > 
Subject: Fwd: ACTION: Steam Electric Public Hearing Language 

Rob and I assume you guys will respond to David. Or would you prefer that we do? 

Sent from my iPhone 

Begin forwarded message: 

From: "Fotouhi, David" 
Date: June 29, 2017 at 4:42:59 PM EDT 
To: "Drinkard, Andrea" "Forsgren, Lee" 

"Shapiro, Mike"< "Best-Wong, 
, "Greenwalt, Sarah" 

"Jordan, Ronald" 
< > 
Subject: RE: ACTION: Steam Electric Public Hearing Language 

Thanks. Is it required to accept written comments at the hearing? Is it our general 
practice? Is this the case even when the comment period will have closed? 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004403-00002 



David Fotouhi 

Deputy General Counsel 

Office of General Counsel 

U.S. Environmental Protection Agency 

Tel: +1 202.564.1976 

fotouhi.david@epa.gov 

From: Drinkard, Andrea 
Sent: Thursday, June 29, 2017 4:35PM 
To: Forsgren, Lee 

Zomer, Jessica 

Ann< v> 
Subject: ACTION: Steam Electric Public Hearing Language 
Importance: High 

Hi all-

Campbell, 

In follow up to today's meeting on the steam electric public hearing meeting, I'm 
including below the web language announcing the public hearing as well as a 
statement and some Q&As in case we get qs from the press. It is my understanding that 
OST will be notifying the organizations that requested the hearing that their request is 
being granted and that they will also notify those groups who asked that the comment 
period be extended that we are denying their request. The denial will not be included 
online, only the notification about the public hearing. OST is planning to post the web 
language at 5PM today. The web language MUST be posted today so that we can 
hold the hearing on July 31. 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004403-00003 



Thanks. 

Web language (to be posted at: https://www.epa.gov/eg/steam-electric-power
generating-effluent-guidelines-2015-final-rule#documents) 

Public Hearing 

EPA will conduct a public hearing on its proposal to postpone certain compliance 
dates, which was published in the Federal Register on June 6, 2017. The hearing will 
be held on Monday, July 31, 1 :00 pm at EPA Headquarters, William J. Clinton - East 
Building, Room 1153, 1201 Constitution Avenue, NW, Washington, DC. 

During the hearing, the public will have an opportunity to provide oral comment to EPA 
on the proposed compliance date postponement. Written comments may also be 
submitted during the hearing. EPA will not address any issues raised during the 
hearing at that time but these comments will be included in the public record for the 
rule. 

For security reasons, we request that you bring photo identification with you to the 
meeting. No registration is required for this public hearing. However, if you let us know 
in advance of your plans to attend, it will expedite the process of signing in; send email 
to Seating will be provided on a first-come, first-served 
basis. Please note that parking is very limited in downtown Washington, and the use 
of public transit is recommended. The EPA Headquarters complex is located near the 
Federal Triangle Metro station. Upon exiting the Metro station, walk east to 12th 
Street. On 12th Street, turn right (south) and walk to Constitution Avenue. At the 
corner, turn right onto Constitution Avenue and proceed to the East Building entrance. 

*** 

Draft statement 

Deliberative Process I Ex. 5 
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To: 
From: 

Zomer, Jessica[Zomer .Jessica@epa. gov]; Levine, MaryEllen [levine. maryellen@epa .gov] 
O'Donnell, Jessica (ENRD) 

Sent: Mon 9/18/2017 8:40:57 PM 
Subject: Steam - revised motion to dismiss 

Mary Ellen, Jessica- attached is a revised draft. The background section got moved around a bit 
because some readers found it confusing. But, the content should be the same as the version you 
last reviewed. I am going to send this to my front office for approval. 

Thanks, 

Jessica 

Jessica O'Donnell 

Senior Counsel for Appellate Matters 

Environmental Defense Section 

202.305.0851 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004407-00001 



To: 
From: 
Sent: 
Subject: 

Levine, MaryEIIen[levine.maryellen@epa.gov] 
Day, Christopher 
Mon 9/18/2017 4:01:14 PM 
RE: Question on new ELG Rule on Delay of compliance dates 

Thanks MaryEllen- I will check in with Jessica with some follow up questions once I talk with 
the p ADEP attorney. r·-·-·-·-·-·-·-·-·-Atio_r_n_e_y·-·-cri·e-ni-7-·-·E-x·~-·-·g-·-·-·-·-·-·-·-·-·1 

i.-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-! 

I look forward to catching up with you more sometime 

From: Levine, MaryEllen 
Sent: Thursday, September 14, 2017 2:48PM 
To: Day, Christopher <Day.Christopher@epa.gov> 
Subject: Re: Question on new ELG Rule on Delay of compliance dates 

c_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-~-~-~-~~-~-e-~-~-~_i_y-~---~_i_~-~-~~-~-i-~-~---~-!--~-~-~~~-~-~r--~-~!!~-~~--z-_~~;-_-~_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-J 
Coming back from 2nd Circuit argument on 316(b ). 

Jessica Zomer is our steam electric attorney and she is out til Tuesday. I am in Monday
compressed tomorrow. 

Essentially what we did was keep the numerical limits but change the compliance date period 
from as soon as possible after Nov 1, 2018 but no later than 2023 to 2020 but no later than 2023 . 

.--·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·- 

i ! 
. ' 

I Attorney Client I Ex. 51 
i..·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-! 

.. -·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·- 
i ! 

I Attorney Client I Ex. 5 1 

i..·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·_! 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004410-00001 
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I Attorney Client I Ex. 5 I 

i.-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·J 

Sent from my iPhone 

On Sep 14, 2017, at 2:23PM, Day, Christopher wrote: 

<image001.gif> 

Hi MaryEllen! Hope you are well. 

I have a call in from a P ADEP chief counsel (SW P ADEP Regional office) on parsing this 
new rule (signed by Administrator on September 12 but not yet published in FR) for his 
NPDES permit reissuance for power plants. Who on your staff can I talk with? I will read 
through this in more detail but would appreciate a better understanding on what EPA is 

·----~2!!?:g ___ 1?:~E.~.-~l?:Q __ ~~-~! ___ ~-~--~~l?:._~~y __ !g ___ 2~~--~!-~!-~J'~I~P~§ ___ p~-~~! ___ ~~!h2~~!.!~.?-~I~!~~;-~-~~-·c;·;·i-~-~~-~-E-~-~--5·-·j 
;·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·---!:\~!~-~~-~>-'-----~-~--~--~-~-~-_ _! ____ ~-~=----~---·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-.r-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-

j Nonresponsive Discussion of Personal Matters I Ex. 6 j 

i i 
L·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·J 

Christopher Day 

Senior Assistant Regional Counsel 

EPA Region Ill (3RC20) 

(215) 814-2481 
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To: 
From: 
Sent: 

Levine, MaryEIIen[levine.maryellen@epa.gov] 
Zomer, Jessica 
Wed 8/30/2017 2:55:49 PM 

Subject: PLEASE REVIEW: steam electric draft motion to dismiss on mootness grounds 

Mary Ellen, 

Here is the draft motion to dismiss on mootness grounds, which I already added some 
comments/edits to. Would like your review when you have time. 

Thanks, 

Jessica 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004411-00001 



To: 
Cc: 

Zomer, Jessica[Zomer.Jessica@epa.gov]; Schroer, Lee[schroer.lee@epa.gov] 
Levine, MaryEIIen[levine.maryellen@epa.gov] 

From: Logan, Shanita 
Sent: Mon 8/28/2017 9:19:29 PM 
Subject: RE: Action Required: 8/29 SAC QFR -- Jessica 

Hi Jessica, 

OARM revised their response to question 8. Please review and provide comments 

From: Zomer, Jessica 
Sent: Monday, August 28, 2017 4:24PM 
To: Schroer, Lee <schroer.lee@epa.gov>; Logan, Shanita <logan.shanita@epa.gov> 
Cc: Levine, MaryEllen <levine.maryellen@epa.gov> 
Subject: RE: Action Required: 8/29 SAC QFR -- Jessica 

Shan ita, 

Please see the attached comments/edits on Van Hollen 8. The response was not up to 
date regarding the legal status in the Fifth Circuit. 

Jessica Hall Zomer 

Office of General Counsel 

U.S. Environmental Protection Agency 

From: Schroer, Lee 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004422-00001 



Sent: Friday, August 25, 2017 5:20PM 
To: Zomer, Jessica 
Cc: Levine, MaryEllen <•~~~~~m{f~ru~• 
Subject: FW: Action Required: 8/29 SAC QFR --Jessica 

From: Logan, Shanita 
Sent: Friday, August 25, 2017 3:36PM 
To: Schroer, Lee 
Wehling, Carrie < 
Cc: Lattimore, Kr Lee, Terry< 
Talitha >; Neugeboren, Steven 
Karin 
Subject: Action Required: 8/29 SAC QFR 

**Response due to noon Tuesday, August 29th 

All, 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004422-00002 



Attached are WLO's assigned SAC QFR's. Please review the documents and 
determine if the response contain any legal problems or issues. 

Please submit your concurrence and/or comments in track changes. 

Please note: QFR: Udall 3 is assigned to WLO and CCILO for review: 

Prior to submitting the final to RMO, please coordinate WLO's final response with 
CCILO. 

If you have any questions, please contact RMO's budget team (Talitha Lindo and 
Shanita Logan). 

Shanita Logan 

202-564-0227 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004422-00003 



To: 
From: 
Sent: 
Subject: 

Levine, MaryEIIen[levine.maryellen@epa.gov] 
Scozzafava, MichaeiE 
Thur 6/29/2017 9:02:52 PM 
Re: ACTION: Steam Electric Public Hearing Language 

Thank you 

Sent from my iPhone 

On Jun 29, 2017, at 5:00PM, Levine, MaryEllen wrote: 

··-·-·-·-·-·-·-·-·-·-·-·-·-·-·· 
! ! 

·--~~---g_~-I?_~!~~~Y.-.~~~~}-~--~-~~~.1?!_.~!~!!~.? comments we receive at a public hearings. IAttorneyCiient/Ex.sl 

I Attorney Client I Ex. 5 I ··-·-·-·-·-·-·-·-·-·-·-·-·-·-' 
i·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-! 

Under the AP A, we have an obligation to respond to commy_nt.s_~ __ <Jlth.Q.!J.gb.Jll~I~._is ___ G.~~~l~w 
saying we have no obligation to respond to late comments. I Attorney Client I Ex. 5 I 

[:::::::::::::::::::::::::::::::~~~~!:~~:y::~~:~!~:~:z::§:~;:::~:::::_::;::::::::::::::::::::::::r ___________________ , 
·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·1 

; 
; 

Attorney Client I Ex. srn 

Hopes this helps. 

From: Scozzafava, MichaelE 
Sent: Thursday, June 29, 2017 4:53PM 
To: Zomer, Jessica Levine, MaryEllen 

Cc: Wood, Robert <Yfj~~~:t@~bill:!Y> 
Subject: Fwd: ACTION: Steam Electric Public Hearing Language 

Rob and I assume you guys will respond to David. Or would you prefer that we do? 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004424-00001 



Sent from my iPhone 

Begin forwarded message: 

From: "Fotouhi, David" 
Date: June 29, 2017 at 4:42:59 PM EDT 
To: "Drinkard, Andrea" "Forsgren, Lee" 

"Bowman, Liz" 
Cc: "Lalley, Cara''"' <!J!lJ~~lli@ffi~QY> "Strassler, Eric" 

"Scozzafava, MichaelE" 
·~~~~~fu~ill~@~QY "Zomer, Jessica" 

"Campbell, Ann" 

Subject: RE: ACTION: Steam Electric Public Hearing Language 

"Best-Wong, 

Thanks. Is it required to accept written comments at the hearing? Is it our general 
practice? Is this the case even when the comment period will have closed? 

David Fotouhi 

Deputy General Counsel 

Office of General Counsel 

U.S. Environmental Protection Agency 

Tel: +1 202.564.1976 

fotouhi.david@epa.gov 

From: Drinkard, Andrea 
Sent: Thursday, June 29, 2017 4:35PM 
To: Forsgren, Lee 

Grantham, Nancy 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004424-00002 



Zomer, Jessica 

Ann< v> 
Subject: ACTION: Steam Electric Public Hearing Language 
Importance: High 

Hi all-

Campbell, 

In follow up to today's meeting on the steam electric public hearing meeting, I'm 
including below the web language announcing the public hearing as well as a 
statement and some Q&As in case we get qs from the press. It is my understanding that 
OST will be notifying the organizations that requested the hearing that their request is 
being granted and that they will also notify those groups who asked that the comment 
period be extended that we are denying their request. The denial will not be included 
online, only the notification about the public hearing. OST is planning to post the web 
language at 5PM today. The web language MUST be posted today so that we can 
hold the hearing on July 31. 

Thanks. 

Web language (to be posted at: https://www.epa.gov/eg/steam-electric-power
generating-effluent-guidelines-2015-final-rule#documents) 

Public Hearing 

EPA will conduct a public hearing on its proposal to postpone certain compliance 
dates, which was published in the Federal Register on June 6, 2017. The hearing will 
be held on Monday, July 31, 1 :00 pm at EPA Headquarters, William J. Clinton - East 
Building, Room 1153, 1201 Constitution Avenue, NW, Washington, DC. 

During the hearing, the public will have an opportunity to provide oral comment to EPA 
on the proposed compliance date postponement. Written comments may also be 
submitted during the hearing. EPA will not address any issues raised during the 
hearing at that time but these comments will be included in the public record for the 
rule. 

For security reasons, we request that you bring photo identification with you to the 
meeting. No registration is required for this public hearing. However, if you let us know 
in advance of your plans to attend, it will expedite the process of signing in; send email 
to Seating will be provided on a first-come, first-served 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004424-00003 



basis. Please note that parking is very limited in downtown Washington, and the use 
of public transit is recommended. The EPA Headquarters complex is located near the 
Federal Triangle Metro station. Upon exiting the Metro station, walk east to 12th 
Street. On 12th Street, turn right (south) and walk to Constitution Avenue. At the 
corner, turn right onto Constitution Avenue and proceed to the East Building entrance. 

*** 

Draft statement 

Deliberative Process I Ex. 5 
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Deliberative Process I Ex. 5 
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To: 
From: 
Sent: 
Subject: 

Levine, MaryEIIen[levine.maryellen@epa.gov] 
Mary Ellen Levine 
Fri 6/2/2017 2:01:30 PM 
steam motion 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004425-00001 



To: 
From: 
Sent: 
Subject: 

Levine, MaryEIIen[levine.maryellen@epa.gov] 
Mary Ellen Levine 
Fri 6/2/2017 2:00:29 PM 
steam 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004427-00001 



To: Matuszko, Jan[Matuszko.Jan@epa.gov]; Jordan, Ronald[Jordan.Ronald@epa.gov]; Wood, 
Robert[Wood.Robert@epa.gov]; Levine, MaryEIIen[levine.maryellen@epa.gov] 
From: Zomer, Jessica 
Sent: Tue 7/18/2017 4:01 :37 PM 
Subject: southern company comments on steam rule 

I pulled Southern company's comments on the steam electric rule. I will do my best to 
summarize them before our possible meeting with the Administrator on Friday. 

Jessica Hall Zomer 

Office of General Counsel 

U.S. Environmental Protection Agency 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004430-00001 



To: 
From: 
Sent: 
Subject: 

Levine, MaryEIIen[levine.maryellen@epa.gov] 
Zomer, Jessica 
Fri 6/2/2017 1:12:45 PM 
Steam - draft motion to dismiss/transfer 

Please review this version. Thanks, Mary Ellen! 

Jessica Hall Zomer 

Office of General Counsel 

U.S. Environmental Protection Agency 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004432-00001 



To: 
From: 

Zomer, Jessica[Zomer .Jessica@epa. gov]; Levine, MaryEllen [levine. maryellen@epa .gov] 
O'Donnell, Jessica (ENRD) 

Sent: Fri 9/15/2017 2:24:13 AM 
Subject: Steam Electric- revised motion to dismiss for mootness 

Jessica, Mary Ellen -

.. -----------------------

Attached is a revised draft of the motion to dismiss incorporating your comments. ~--~~t~~~-~~.:~~~-~~!.-~.~~-~--j 
r-------------------------------------------Attorn-e-y--crle-ni7--Ex-:---s-------------------------------------------l 
[~:~:~:~:~-~!!~~~:~.x:~-~~:I~:~rr~~~:~:~:~:~:~:~:~:J-i;~--g~i~g--t~---~-i~~i--~-i~~~~~ii~·g-·thi-~--i~--~;;·-~-~~~g~~-~~t-·h~-~-~~--~-i~~-~---ii-·-·-·-·] 
looks like the final rule will be published on Monday. 

Thanks, 

Jessica 

Jessica O'Donnell 

Senior Counsel for Appellate Matters 

Environmental Defense Section 

202.305.0851 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004434-00001 



To: Schmidt, Lorie[Schmidt.Lorie@epa.gov]; Srinivasan, Gautam[Srinivasan.Gautam@epa.gov]; 
Mclean, Kevi n[Mclean. Kevi n@epa .gov]; Neugeboren, Steven[Neugeboren. Steven@epa .gov]; Michaud, 
John[Michaud.John@epa.gov]; Lewis, Jen[Lewis.Jen@epa.gov]; Perlis, Robert[Perlis.Robert@epa.gov]; 
Levine, MaryEIIen[levine.maryellen@epa.gov] 
Cc: Koslow, Karin[Koslow.Karin@epa.gov]; Simons, Andrew[Simons.Andrew@epa.gov]; Packard, 
Elise[Packard.Eiise@epa.gov]; Talty, Mark[Talty.Mark@epa.gov]; McConkey, 
Diane[Mcconkey. Diane@epa.gov] 
From: Siciliano, CaroiAnn 
Sent: Thur 6/29/2017 8:39:39 PM 
Subject: July 11: Identifying litigation over EPA 'stays (etc.) 

Both the Front Office and CCILO are interested in maintaining a list of the rules & general 
permits that we have stayed for which we have litigation. Could you ask your staff to compile 
that information? (Included in this request are actions for which we have deferred effective 
dates via rulemaking, e.g., relying on good cause.) 

I've attached a table that illustrates the information we're looking for. Mark will post the table 
in SharePoint and circulate a link, allowing each law office to enter the data itself. If I you think 
I should be asking for additional (or different) information, please let us know. I also encourage 
you to include that information in the table. We will happily reformat the table as necessary. 

Timing: Tuesday July 11. I'd like to give Kevin our table on (or before) that date. Once we all 
assemble this initial list, Derek and Shaun will update it based on our new case entries. If you 
don't have any qualifying litigation, just let Andy, Mark and me know. 

Thank you. 

Carol Ann Siciliano 

Associate General Counsel 

Cross-Cutting Issues Law Office 

Office of General Counsel 

U.S. Environmental Protection Agency 

(202) 564-5489 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004436-00001 



siciliano .carolann@epa.gov 
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Table of Lawsuits Challenging EPA Stays or Deferred Effective Dates 

Agency Action Mechanism(s) used Case name, Deadline for EPA's Rationale for Stay/Deferred 
to Stay/ Defer the court & docket EPA Brief Effective Date 

Effective Date of the number 
Action 

Steam Electric APA 705 
ELG 
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To: Neugeboren, Steven[Neugeboren.Steven@epa.gov]; Levine, 
MaryEIIen[levine.maryellen@epa.gov] 
From: Zomer, Jessica 
Sent: Thur 6/1/2017 5:50:47 PM 
Subject: FW: steam electric draft motion to dismiss/transfer or stay 

We received the attached 17 -page draft motion to dismiss/transfer in the steam electric 
705 stay litigation. DOJ staff (Jessica O'Donnell) is proposing the following schedule for 
EPA's review. Mary Ellen is out sick today and Steve isn't going to be in the office next 
Monday afternoon and Wednesday/Thursday. Do we think this schedule makes 
sense? If it works for you, should I check in with David to make sure he can review it 
next Thursday before filing it the next day -that's a very quick turn-around? 

Monday, 6/5- MEL & JHZ will provide comments to JOD [JZ's note: I assume this will 
also include Steve's comments and any of OW's comments. Jessica Z. can review today 
(Thursday), perhaps MEL can review tomorrow (Friday), and then Steve on Monday morning?] 

Wednesday, 6/7- JOD will provide a new draft that has been reviewed by my supervisors 

Thursday, 6/8- EP A/DOJ front office review 

Friday, 6/9- file motion 

Jessica Hall Zomer 

Office of General Counsel 

U.S. Environmental Protection Agency 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004439-00001 



From: O'Donnell, Jessica (ENRD) [ mailto:Jessica.O'Donnell@usdoj .gov] 
Sent: Thursday, June 01, 2017 12:46 PM 
To: Zomer, Jessica <Zomer.Jessica@epa.gov> 
Subject: steam electric draft motion to dismiss/transfer or stay 

Jessica-

Here is the draft motion. You mentioned that your management would like to review it and it 
will need further review here at DOJ, as well. However, I think it would benefit from review by 
you and Mary Ellen before we circulate it more broadly. Let me know what you think of this 
schedule: 

6/5- MEL & JHZ will provide comments to JOD 

6/7- JOD will provide a new draft that has been reviewed by my supervisors 

6/8 - EP A/DOJ front office review 

6/9 - file motion 

I have to check with Angie and Jack to make sure this will work for them; Angie & Jack would 
like to see it before it goes to your management. I assume you'll have to check with the 
reviewers on your end. Let's check in later today. (Note, I will be out tomorrow). 

Thanks, 

Jessica 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004439-00002 



Jessica O'Donnell 

Senior Counsel for Appellate Matters 

Environmental Defense Section 

202.305.0851 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004439-00003 



To: 
From: 

Levine, MaryEIIen[levi ne. maryellen@epa. gov]; Zomer, Jessica[Zomer .Jessica@epa .gov] 
Matuszko, Jan 

Sent: Wed 9/13/2017 7:55:56 PM 
Subject: FW: EPA Finalizes Rule to Postpone Steam Electric Power Plant Effluent Guidelines Rule 

From: Scozzafava, MichaeiE 
Sent: Wednesday, September 13, 2017 3:04PM 
To: Lape, Jeff <lape.jeff@epa.gov>; Wood, Robert <Wood.Robert@epa.gov>; Matuszko, Jan 
<Matuszko.Jan@epa.gov>; Jordan, Ronald <Jordan.Ronald@epa.gov> 
Subject: FW: EPA Finalizes Rule to Postpone Steam Electric Power Plant Effluent Guidelines 
Rule 

From: Lynn, Tricia 
Sent: Wednesday, September 13, 2017 2:59PM 
To: Drinkard, Andrea Grantham, Nancy 

>; Graham, Amy < 
>; Bowman, Liz 

>· AO OPA Media Relations 
>; Scozzafava, MichaeiE 

>; Lalley, Cara 
Subject: FW: EPA Finalizes Rule to Postpone Steam Electric Power Plant Effluent Guidelines 
Rule 

All-

Best, 

Tricia 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004441-00001 



From: EPA Press Office [n::HllilfillQI§ID.:§!:~gru;illQ.!J§.(~~JlQY] 
Sent: Wednesday, September 13, 2017 2:55PM 
To: Lynn, Tricia <I > 
Subject: EPA Finalizes Rule to Postpone Steam Electric Power Plant Effluent Guidelines Rule 

EPA Finalizes Rule to Postpone Steam 
Electric Power Plant Effluent Guidelines 

Rule 

WASHINGTON (September 13, 2017)- The U.S. Environmental Protection Agency (EPA) has finalized a 
rule postponing certain compliance dates by two years for the effluent limitations guidelines and standards 
for steam electric power plants (ELG Rule) that were issued in November 2015. 

"Today's final rule resets the clock for certain portions of the agency's effluent guidelines for power plants, 
providing relief from the existing regulatory deadlines while the agency revisits some of the rule's 
requirements," said EPA Administrator Scott Pruitt. 

The final rule postpones the compliance dates for the best available technology economically achievable ( 
"BAT") effluent limitations and pretreatment standards ("PSES") for two wastestreams at existing sources, 
bottom ash transport water and flue gas desulfurization ("FGD") wastewater, for a period of two years. 

Last month, the Administrator announced that he would reconsider BAT effluent limitations and PSES in the 
2015 rule that apply to bottom ash transport water and FGD wastewater. As part of this upcoming 
rulemaking, EPA will provide an opportunity for public comment on any proposed revisions to the 2015 final 
rule. 

At this time, EPA does not intend to conduct a rulemaking that would potentially revise BAT effluent 
limitations and PSES in the 2015 rule for fly ash transport water, flue gas mercury control wastewater, and 
gasification wastewater, or any of the other requirements in the 2015 rule. 

EPA is posting a pre-publication copy of today's final rule at: 
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If you would rather not receive future communications from Environmental Protection Agency, let us know by clicking 
Environmental Protection Agency, 1200 Pennsylvania Avenue NW, Washington, DC 20460 United States 
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To: 
From: 
Sent: 
Subject: 

Levine, MaryEIIen[levine.maryellen@epa.gov] 
Nagle, Deborah 
Wed 9/13/2017 7:05:23 PM 
RE: steam electric rule 

Thanks for the update on the steam electric rule. Hope oral arguments on the 316b) rule goes 
well tomorrow . I am glad you got to go. 

-Deborah 

From: Levine, MaryEllen 
Sent: Wednesday, September 13,2017 9:12AM 
To: Simons, Andrew <Simons.Andrew@epa.gov>; McConkey, Diane 
<Mcconkey.Diane@epa.gov>; Talty, Mark <Talty.Mark@epa.gov>; Jordan, Ronald 
<Jordan.Ronald@epa.gov>; Celeste, Laurel <celeste.laurel@epa.gov>; Bangser, Paul 
<bangser.paul@epa.gov> 
Cc: O'Donnell, Jessica (ENRD) <Jessica.O'Donnell@usdoj.gov>; Nagle, Deborah 
<Nagle.Deborah@epa.gov>; Zobrist, Marcus <Zobrist.Marcus@epa.gov>; Ramach, Sean 
<Ramach.Sean@epa.gov>; Matuszko, Jan <Matuszko.Jan@epa.gov>; Neugeboren, Steven 
<Neugeboren.Steven@epa.gov> 
Subject: FW: steam electric rule 

To my OGC Colleagues working on reconsideration and stays - - and my OWM colleagues in 
the permits division -

Today we are announcing the final postponement rule. Importantly, the preamble to this rule 
removed the section 705 stay (which had a broader scope than the postponement rule announced 
today). 

Today, we will be sending a one page letter to the court handling the challenge to the stay 
informing them of this action. We will follow up with a brief to be filed next week arguing 
mootness. We will coordinate with you on that and Jessica Z already coordinated with Paul on 
an early draft. 
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The final rule postpones two parts of the rule for existing sources (not new sources) - the earliest 
compliance date for effluent limitations and pretreatment standards for FGD wastewater and 
bottom ash transport water, from 2018 to 2020. The rule still requires compliance no later than 
2023. This means that permitting authorities if they were to write permits (practically some 
think states will wait until the new requirements are at least proposed to write new permits) 
would still be required to put the 2015 numeric effluent limits in permits, it is just that the 
earliest date for compliance would be 2020 rather than 2018. This will give OW a bit of time to 
do the new rulemaking upon reconsideration. 

Jessica Zomer is out until the 19thth; I am on travel to 2nd Cir. today for oral argument in 316(b) 
litigation tomorrow. Hoping to be compressed Friday to recharge. I won't be taking my 
computer to NYC. I'll have my phone though. 

Best, 

Mary Ellen 

Mary Ellen Levine 

Assistant General Counsel 

Water Law Office, Office of General Counsel 

7510 C WJC North 

(202) 564-1345 

From: Scozzafava, MichaelE 
Sent: Tuesday, September 12, 2017 4:24PM 
To: Wood, Robert Levine, MaryEllen 
Subject: Fwd: steam electric rule 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004442-00002 



Michael Scozzafava 

Acting Deputy Director 

Engineering and Analysis Division 

Sent from my iPhone 

Begin forwarded message: 

From: "Treimel, Ellen" 
To: "Scozzafava, MichaelE" 
Subject: FW: steam electric rule 

Hi Mike, 

Here is the final rule. It is going to the FR today. 

Ellen Treimel, Special Assistant 

Office of the Administrator 

U.S. Environmental Protection Agency 

WJC-N 3310 

202-564-0557 (w) 

703-667-0553 (c) 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004442-00003 



From: 
~~~~~~~~~~~ 

Sent: Tuesday, September 12, 2017 1:06PM 
To: Treimel, Ellen 
Subject: steam electric rule 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004442-00004 



To: OGC Immediate Office Support[OGCFrontOfficeSupportStaff@epa.gov]; OGC 
WLO[OGC_WLO@epa.gov] 
From: Schroer, Lee 
Sent: Wed 5/31/2017 6:59:21 PM 
Subject: WLO REG REVIEW AGENDA: Thurs 10:15 

Lee C. Schroer 

Office of General Counsel (Mail Code 2355A) 

Room 7518C William Jefferson Clinton Bldg North 

Environmental Protection Agency 

1200 Pennsylvania Avenue, N.W. 

Washington, D.C. 20460 

Tel: 202-564-5476 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004443-00001 



To: OGC WLO[OGC_WLO@epa.gov]; OGC Immediate Office 
Support[OGCFrontOfficeSupportStaff@epa.gov] 
From: Schroer, Lee 
Sent: Wed 6/28/2017 8:00:25 PM 
Subject: Agenda for WLO REG REVIEW: Thurs 10am 

Lee C. Schroer 

Office of General Counsel (Mail Code 2355A) 

Room 7518C William Jefferson Clinton Bldg North 

Environmental Protection Agency 

1200 Pennsylvania Avenue, N.W. 

Washington, D.C. 20460 

Tel: 202-564-5476 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004446-00001 



To: OGC WLO[OGC_WLO@epa.gov]; OGC Immediate Office 
Support[OGCFrontOfficeSupportStaff@epa.gov] 
From: Schroer, Lee 
Sent: Wed 6/21/2017 6:50:12 PM 
Subject: WLO REG REVIEW AGENDA: Thurs 10am 

Lee C. Schroer 

Office of General Counsel (Mail Code 2355A) 

Room 7518C William Jefferson Clinton Bldg North 

Environmental Protection Agency 

1200 Pennsylvania Avenue, N.W. 

Washington, D.C. 20460 

Tel: 202-564-5476 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004450-00001 



To: 
Cc: 

Schroer, Lee[schroer.lee@epa.gov]; Logan, Shanita[logan.shanita@epa.gov] 
Levine, MaryEIIen[levine.maryellen@epa.gov] 

From: Zomer, Jessica 
Sent: Mon 8/28/2017 8:23:47 PM 
Subject: RE: Action Required: 8/29 SAC QFR -- Jessica 

Shan ita, 

Please see the attached comments/edits on Van Hollen 8. The response was not up to 
date regarding the legal status in the Fifth Circuit. 

Jessica Hall Zomer 

Office of General Counsel 

U.S. Environmental Protection Agency 

From: Schroer, Lee 
Sent: Friday, August 25, 2017 5:20PM 
To: Zomer, Jessica <Zomer.Jessica@epa.gov> 
Cc: Levine, MaryEllen <levine.maryellen@epa.gov> 
Subject: FW: Action Required: 8/29 SAC QFR --Jessica 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004452-00001 



From: Logan, Shanita 
Sent: Friday, August 25, 2017 3:36PM 
To: Schroer, Lee 
Wehling, Carrie < 
Cc: Lattimore, Kraig Lee, Terry< 
Talitha Neugeboren, Steven 
Karin <KQ§ill~~iill~2f!Jm:Y 
Subject: Action Required: 8/29 SAC QFR 

**Response due to noon Tuesday, August 29th 

All, 

Attached are WLO's assigned SAC QFR's. Please review the documents and 
determine if the response contain any legal problems or issues. 

Please submit your concurrence and/or comments in track changes. 

Please note: QFR: Udall 3 is assigned to WLO and CCILO for review: 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004452-00002 



Prior to submitting the final to RMO, please coordinate WLO's final response with 
CCILO. 

If you have any questions, please contact RMO's budget team (Talitha Lindo and 
Shanita Logan). 

Shanita Logan 

202-564-0227 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004452-00003 



To: 
Cc: 
From: 
Sent: 
Subject: 

Zomer, Jessica[Zomer.Jessica@epa.gov] 
Levine, MaryEIIen[levine.maryellen@epa.gov] 
Schroer, Lee 
Fri 8/25/2017 9:19:46 PM 
FW: Action Required: 8/29 SAC QFR -- Jessica 

From: Logan, Shanita 
Sent: Friday, August 25, 2017 3:36PM 
To: Schroer, Lee <schroer.lee@epa.gov>; Levine, MaryEllen <levine.maryellen@epa.gov>; 
Wehling, Carrie <Wehling.Carrie@epa.gov> 
Cc: Lattimore, Kraig <lattimore.kraig@epa.gov>; Lee, Terry <lee.terry@epa.gov>; Lindo, 
Talitha <lindo.talitha@epa.gov>; Neugeboren, Steven <Neugeboren.Steven@epa.gov>; Koslow, 
Karin <Koslow.Karin@epa.gov> 
Subject: Action Required: 8/29 SAC QFR 

**Response due to noon Tuesday, August 29th 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004454-00001 



All, 

Attached are WLO's assigned SAC QFR's. Please review the documents and 
determine if the response contain any legal problems or issues. 

Please submit your concurrence and/or comments in track changes. 

Please note: QFR: Udall 3 is assigned to WLO and CCILO for review: 

Prior to submitting the final to RMO, please coordinate WLO's final response with 
CCILO. 

If you have any questions, please contact RMO's budget team (Talitha Lindo and 
Shanita Logan). 

Shanita Logan 

202-564-0227 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004454-00002 



To: Schroer, Lee[schroer.lee@epa.gov]; Levine, MaryEIIen[levine.maryellen@epa.gov]; Wehling, 
Carrie[Wehling.Carrie@epa.gov] 
Cc: Lattimore, Kraig[lattimore.kraig@epa.gov]; Lee, Terry[lee.terry@epa.gov]; Lindo, 
Tal itha[li ndo. tal itha@epa .gov]; Neugeboren, Steven[Neugeboren. Steven@epa .gov]; Koslow, 
Karin[Koslow.Karin@epa.gov] 
From: Logan, Shanita 
Sent: Fri 8/25/2017 7:35:30 PM 
Subject: Action Required: 8/29 SAC QFR 

**Response due to noon Tuesday, August 29th 

All, 

Attached are WLO's assigned SAC QFR's. Please review the documents and 
determine if the response contain any legal problems or issues. 

Please submit your concurrence and/or comments in track changes. 

Please note: QFR: Udall 3 is assigned to WLO and CCILO for review: 

Prior to submitting the final to RMO, please coordinate WLO's final response with 
CCILO. 

If you have any questions, please contact RMO's budget team (Talitha Lindo and 
Shanita Logan). 

Shanita Logan 

202-564-0227 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004458-00001 



Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004458-00002 



To: Zomer, Jessica[Zomer.Jessica@epa.gov]; Levine, MaryEIIen[levine.maryellen@epa.gov] 
From: O'Donnell, Jessica (ENRD) 
Sent: Thur 6/15/2017 1 :26:28 PM 
Subject: RE: Activity in Case 1 :17-cv-00817-KBJ CLEAN WATER ACTION et al v. PRUITT et al Motion 
for Summary Judgment 

Jessica O'Donnell 

Senior Counsel for Appellate Matters 

Environmental Defense Section 

202.305.0851 

From: O'Donnell, Jessica (ENRD) 
Sent: Thursday, June 15, 2017 8:24AM 
To: Jessica Zomer <Zomer.Jessica@epa.gov>; levine.maryellen@epa.gov 
Subject: Fwd: Activity in Case 1 :17-cv-00817-KBJ CLEAN WATER ACTION et al v. PRUITT et 
al Motion for Summary Judgment 

Plaintiffs filed a motion for summary judgment last night. I will circulate the documents when I 
get into the office. 

I'm also going to draft a motion to stay briefing on the MSJ until the court rules on our motion. 
We should file that asap. 

Sent from my iPhone 

Begin forwarded message: 

From: 
Date: June 14, 2017 at 9:44:07 PM EDT 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004512-00001 



To: 
Subject: Activity in Case 1:17-cv-00817-KBJ CLEAN WATER ACTION et al v. 
PRUITT et al Motion for Summary Judgment 

***NOTE TO PUBLIC ACCESS USERS*** Judicial Conference of the United States 
policy permits attorneys of record and parties in a case (including prose litigants) to 
receive one free electronic copy of all documents filed electronically, if receipt is 
required by law or directed by the filer. PACER access fees apply to all other users. 
To avoid later charges, download a copy of each document during this first viewing. 
However, if the referenced document is a transcript, the free copy and 30 page limit do 
not apply. 

U.S. District Court 

District of Columbia 

Notice of Electronic Filing 

The following transaction was entered by Chavez, Jennifer on 6/14/2017 at 9:44PM and 
filed on 6/14/2017 

Case Name: 
Case Number: 
Filer: 

Document 
Number: 

Docket Text: 

CLEAN WATER ACTION et al v. PRUITT et al 

CHESAPEAKE CLIMATE ACTION NETWORK 
CLEAN WATER ACTION 
ENVIRONMENTAL INTEGRITY PROJECT 
PENNENVIRONMENT, INC. 
PHYSICIANS FOR SOCIAL RESPONSIBILITY, CHESAPEAKE, INC. 
PRAIRIE RIVERS NETWORK 
SIERRA CLUB 
W ATERKEEPER ALLIANCE, INC. 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004512-00002 



1:17-cv-00817-KBJ Notice has been electronically mailed to: 

Abel J. Russ 

Casey Austin Roberts 

Joshua Smith 

Lisa Widawsky Hallowell 

Matthew Evan Gerhart 

1:17-cv-00817-KBJ Notice will be delivered by other means to:: 
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Original filename:suppressed 
Electronic document Stamp: 
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Document description:Exhibit 1 
Original filename:suppressed 
Electronic document Stamp: 
[STAMP dcecfStamp_ID=973800458 [Date=6/14/2017] [FileNumber=5122777-3] 
[96ddbe9dbe17d284311a8032cb23f609cc219bf573e557410234684e81139facf505 
5d03ef1 f79d444bc0f690971 061 a7 c2b8b0d1 f7150fb6b277 406716c4 f96]] 
Document description:Exhibit 2 
Original filename:suppressed 
Electronic document Stamp: 
[STAMP dcecfStamp_ID=973800458 [Date=6/14/2017] [FileNumber=5122777-4] 
[a9430e25c7121f2261c29635bb410582e49a0adce86e9eadb33003f6aa15e7741d69 
2fc1114a5a9a111f7ec3630e9225068ff1d46dfa370572ebac35ef01cf69]] 
Document description:Exhibit 3 
Original filename:suppressed 
Electronic document Stamp: 
[STAMP dcecfStamp_ID=973800458 [Date=6/14/2017] [FileNumber=5122777-5] 
[884028fd0b6fe079ab70f7254178cfe2d1d7b5ca806cc5dfdbf768fb07bf50a69045 
159a644f8b6372b0f5bfabd0bc0fa57082c159e90dc9896e208d972e2097]] 
Document description:Exhibit 3-A 
Original filename:suppressed 
Electronic document Stamp: 
[STAMP dcecfStamp_ID=973800458 [Date=6/14/2017] [FileNumber=5122777-6] 
[06fe2d063cd15ced79ee06bad68aa9d526f358454e25f7d3edbd84455b0f36f86bcc 
5bfb94a8e5159007f4c7aa4bb0abce1191f0968629b830ee8400c3160ff7]] 
Document description:Exhibit 3-B 
Original filename:suppressed 
Electronic document Stamp: 
[STAMP dcecfStamp_ID=973800458 [Date=6/14/2017] [FileNumber=5122777-7] 
[9119f99e3ff0c078d35a38cb66344ed974213ef9e9b1133387197bcd275dc5fb4c9f 
2a5ccf895299ece8b76b8d3508a4800441d03ea8010852af1956954d51b5]] 
Document description:Exhibit 4 
Original filename:suppressed 
Electronic document Stamp: 
[STAMP dcecfStamp_ID=973800458 [Date=6/14/2017] [FileNumber=5122777-8] 
[202047b04db5e6fdfe7e4637025b2771cb2c63ebede0a8c9d654af10ad071562078e 
7830d8d1272345614 fe56d18da44f95d08209850da3c61 07f3efdccc 150e ]] 
Document description:Exhibit 5 
Original filename:suppressed 
Electronic document Stamp: 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004512-00004 



[STAMP dcecfStamp_ID=973800458 [Date=6/14/2017] [FileNumber=5122777-9] 
[818b72d1ffdffd063937016fa6acc626f435842620de4f71d1caec790b8b7607e2c5 
e599cafb0b789cab47f117b17c4476cf010369e5a7f5fd37d062a79776a1]] 
Document description:Exhibit 6 
Original filename:suppressed 
Electronic document Stamp: 
[STAMP dcecfStamp_ID=973800458 [Date=6/14/2017] [FileNumber=5122777-10 
] [7fd1ac58f4f0e475414727a1abefd4013480850cb374c96dcd9b5c4d5fa011cf1e4 
159b84827a684e610260f4c415ef83f5e2ae232388ac4425eb0f250779d39]] 
Document description:Exhibit 7 
Original filename:suppressed 
Electronic document Stamp: 
[STAMP dcecfStamp_ID=973800458 [Date=6/14/2017] [FileNumber=5122777-11 
] [3c7cf24dfcfa6778035c27632287063e4341064f04d94cb7ea3bbba57353086bd94 
8b80f40f26aa4cd44cabcf28385117154dff6534de267342386656720e44b ]] 
Document description:Exhibit 8 
Original filename:suppressed 
Electronic document Stamp: 
[STAMP dcecfStamp_ID=973800458 [Date=6/14/2017] [FileNumber=5122777-12 
] [7ca7227382b900995a6059691043a37ac0b0b0aaaa68f362188331db91d3f8f8f21 
bb5672a4a5758956110b98e6db7507b0c7e89c180b280f87fa7794608fabb]] 
Document description:Exhibit 9 
Original filename:suppressed 
Electronic document Stamp: 
[STAMP dcecfStamp_ID=973800458 [Date=6/14/2017] [FileNumber=5122777-13 
] [1e5f1a9bd614556e0ac63e97154a195a6b1ae5d711198d0fee1b7bf8c88eb4d3a0a 
3576f9398e5a2068b5bd4533b8dc94f85141a40dc9c977c74b4dbe0c2d7ce]] 
Document description:Exhibit 10 
Original filename:suppressed 
Electronic document Stamp: 
[STAMP dcecfStamp_ID=973800458 [Date=6/14/2017] [FileNumber=5122777-14 
] [621358a3737ab6cad51aaf832c8f43185865b4053a7f8f1ec19105dcae17acb663e 
8f77 534e29791 da7f7f615d383dddcd691583a6527fbde0e32f0302200dbd]] 
Document description:Exhibit 11 
Original filename:suppressed 
Electronic document Stamp: 
[STAMP dcecfStamp_ID=973800458 [Date=6/14/2017] [FileNumber=5122777-15 
] [4d4dfddceba3d471f7238162683d5096e7172a1f0ff466f542ac812a7b95862e97f 
12386df9cc3bfd29c71e7e32f1f9cc8f872cdcec43253464e4fc0cfe385cfj] 
Document description:Exhibit 12 
Original filename:suppressed 
Electronic document Stamp: 
[STAMP dcecfStamp_ID=973800458 [Date=6/14/2017] [FileNumber=5122777-16 
] [adeb4ef825c3fdc93dcc261c3e3a820b074802ec3b0ab40de353035b9a4e310dc2c 
14bfda3716743fbe0eb2dc2ffc37a6c55263497c4fd4b2f54a3d5327592e7]] 
Document description:Exhibit 13 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004512-00005 



Original filename:suppressed 
Electronic document Stamp: 
[STAMP dcecfStamp_ID=973800458 [Date=6/14/2017] [FileNumber=5122777-17 
] [8c550dedad6bb39425925a48946e6ccd1cb5b4bd16ba08cea21bfdf0eaf55a74dc2 
324ec3e8867d2d5c1579152828036e7fed4b4eaa2359656f03757b1d31b63]] 
Document description:Exhibit 14 
Original filename:suppressed 
Electronic document Stamp: 
[STAMP dcecfStamp_ID=973800458 [Date=6/14/2017] [FileNumber=5122777-18 
] [601365d4cf60920bcbc21988e68898a0863517fc684971d3a9d8635d34c900d6aa0 
bcc34fac18280ab70710d94f7898d9edc9bca9316e4b8290cd9cf80063943]] 
Document description:Exhibit 15 
Original filename:suppressed 
Electronic document Stamp: 
[STAMP dcecfStamp_ID=973800458 [Date=6/14/2017] [FileNumber=5122777-19 
] [137b8844a31c31e7b8ca72a0c624da7b6c2b3827fbd335b3dde86e31c243d9a6bb0 
418d3d15d8de15de61c096be83e4db1fd90a7f524559a71698b98630f68d5]] 
Document description:Exhibit 16 
Original filename:suppressed 
Electronic document Stamp: 
[STAMP dcecfStamp_ID=973800458 [Date=6/14/2017] [FileNumber=5122777-20 
] [47bef68c86977fc3ffd7e4662955821fc578813ee23b01293aaa39f571f9e29d490 
8d41bf3b0d7af22181d9e0a1ce1ec560c84b87df683effc58ea50f0440eda]] 
Document description:Exhibit 17 
Original filename:suppressed 
Electronic document Stamp: 
[STAMP dcecfStamp_ID=973800458 [Date=6/14/2017] [FileNumber=5122777-21 
] [a214555f7905d270d7bf9cf6197bdf9d92494cb056699b8b03f4dd651f652a1da2a 
465 8f2792b9204ddd5e7155ac43 5d82ae3 7 afed8a4b4c3b5ea483b425af0c ]] 
Document description:Exhibit 18 
Original filename:suppressed 
Electronic document Stamp: 
[STAMP dcecfStamp_ID=973800458 [Date=6/14/2017] [FileNumber=5122777-22 
] [0741fff17b28397d17fe5bb02cfabb902dc3ccdae5ed7abe2a2803bddb01dbc7868 
bbfcf0713ecc250946f1e0f6befa7a29c249302a34e25ca71348eb8958e8c]] 
Document description:Exhibit 19 
Original filename:suppressed 
Electronic document Stamp: 
[STAMP dcecfStamp_ID=973800458 [Date=6/14/2017] [FileNumber=5122777-23 
] [10a01ae70deaf64b237337c0bb789e334da8ca583fc3e0ac0b88ab4ceec60737166 
4cdc1379d9e53bc043ede84825fafeac4d2cd189fba854a22574d7d4b0a17]] 
Document description:Exhibit 19-A 
Original filename:suppressed 
Electronic document Stamp: 
[STAMP dcecfStamp_ID=973800458 [Date=6/14/2017] [FileNumber=5122777-24 
] [5b8c58f09388cc309d78e8aa41e77a3a8cc1190e7503384c91bfa4c48e9d6206fc7 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004512-00006 



b8083e799afe43a04c0b2a4288253a57e710de7a2264df0a22a7337d4c27e]] 
Document description:Exhibit 20 
Original filename:suppressed 
Electronic document Stamp: 
[STAMP dcecfStamp_ID=973800458 [Date=6/14/2017] [FileNumber=5122777-25 
] [8cda9eaacd8923bce4cd32c1e3fa6b5949ef73a0b6b45a0dd766bab0466d4549f77 
7b6e2616410f03e64d0e0fb0c3787a7056ac4a01bdee834f6a8cee944c5b2]] 
Document description:Exhibit 20-A 
Original filename:suppressed 
Electronic document Stamp: 
[STAMP dcecfStamp_ID=973800458 [Date=6/14/2017] [FileNumber=5122777-26 
] [8fba3d6a96117709e160c70ed83a66dcda9573527de2cf0d78e1a31379b619275a1 
ccccd7c2fd447c8a46e9633b5ebaaf513f55026188fe28030b68966d8fbb1]] 
Document description:Exhibit 20-B 
Original filename:suppressed 
Electronic document Stamp: 
[STAMP dcecfStamp _ID=973800458 [Date=6/14/20 17] [FileNumber=5122777 -27 
] [575f5af5efbdf680bb8778d39d1db0d1fb41686d514b0eb0f7ef3f06d4a26374568 
d38c591448e52be18c86335fe66d582be4529ce47fe8cbff386d44164d5b9]] 
Document description:Exhibit 20-C 
Original filename:suppressed 
Electronic document Stamp: 
[STAMP dcecfStamp_ID=973800458 [Date=6/14/2017] [FileNumber=5122777-28 
] [634d035ae27423dbfb7cad0c481681fab9274a9e18359a724d80ab94ea9347480b3 
ad36ea5564d414bb03c956608d11499d931ad6f87fed80d203f8eb8becb4c]] 
Document description:Exhibit 20-D 
Original filename:suppressed 
Electronic document Stamp: 
[STAMP dcecfStamp_ID=973800458 [Date=6/14/2017] [FileNumber=5122777-29 
] [3110dd7504f2daae6c66597d0594a1ab72b8b2215f8d59042d9256896822600ec9d 
12bf8c5754ee5f08e9bb261cca395691901f21b2146b58850d0625f2f2f6a]] 
Document description:Exhibit 20-E 
Original filename:suppressed 
Electronic document Stamp: 
[STAMP dcecfStamp _ID=973800458 [Date=6/14/20 17] [FileNumber=5122777 -30 
] [6a85749c72e69504e352eaa2e49a03778d08bb642d03bcfbb9441b183f32ad22091 
ff8770d7f268fd1a96d7c3a277062d48934712bd907847c196f81decbf65fj] 
Document description:Exhibit 20-F 
Original filename:suppressed 
Electronic document Stamp: 
[STAMP dcecfStamp_ID=973800458 [Date=6/14/2017] [FileNumber=5122777-31 
] [3b7437b80b84b951f905ba86ef6e3a365f32501421abd85c1626c03d79f9a4e2666 
86eca2f60875224808d6a878b29d35552382f6675f963f0d22c78922b09b9]] 
Document description:Exhibit 20-G 
Original filename:suppressed 
Electronic document Stamp: 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004512-00007 



[STAMP dcecfStamp _ID=973800458 [Date=6/14/20 17] [FileNumber=5122777 -32 
] [662c9bfe46cd1dfb5f9c760351d13157ff66679071a98e5780475d87ee817712268 
ab4d788be7fb1801cde57c4f34b0a2f10532a109641968d28cd14233fc61a]] 
Document description:Exhibit 20-H 
Original filename:suppressed 
Electronic document Stamp: 
[STAMP dcecfStamp _ID=973800458 [Date=6/14/20 17] [FileNumber=5122777 -33 
] [089176e0c52682e974d00b92eaa8f2dfc96b20f48cb5d5130a30c29fe0726710563 
Obbea1d229c8e0e1db247e8c062c51a4ce11afb2c41e9ce689a0093ae326d]] 
Document description:Exhibit 20-I 
Original filename:suppressed 
Electronic document Stamp: 
[STAMP dcecfStamp_ID=973800458 [Date=6/14/2017] [FileNumber=5122777-34 
] [3c4ebd3aed47f9295e181e59e3070b5fedf4b5155baf5d583f66d0172746ef941bf 
77fa25a3a6e06bca78bc8b0eed76c0b76594ff28f532dda5cef862ed10e32]] 
Document description:Exhibit 20-J 
Original filename:suppressed 
Electronic document Stamp: 
[STAMP dcecfStamp_ID=973800458 [Date=6/14/2017] [FileNumber=5122777-35 
] [6ab424f117bc91593b8f88d93fef28fe2dced2503595b4e53d4908ae26814c644f1 
df06d326a7a6129fe34559e2654529c9a49bd61239036464d99d6d4e78dd9]] 
Document description:Exhibit 20-K 
Original filename:suppressed 
Electronic document Stamp: 
[STAMP dcecfStamp _ID=973800458 [Date=6/14/20 17] [FileNumber=5122777 -36 
] [403def1ce04491a837ffec39025ec13f69c653eba863fe6b8390acbb37096dc74b7 
148ccb1f40a1ad1bd5c6674444af2ef72a6a10c50910760a5fb50be012ce1]] 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004512-00008 



To: Brown, KendraR[Brown.KendraR@epa.gov] 
Cc: Schroer, Lee[schroer.lee@epa.gov]; Levine, MaryEIIen[levine.maryellen@epa.gov]; Wehling, 
Carrie[Wehling.Carrie@epa.gov] 
From: Neugeboren, Steven 
Sent: Wed 6/14/2017 10:02:56 PM 

to print by 945 please 

Kendra- can you please print out 12 copies of this by 945 for our reg review at 1 0? And can 
you please email me when you see this just so I know you've seen it. Thanks! 

Steven Neugeboren 

Associate General Counsel 

Water Law Office 

Environmental Protection Agency 

202-564-5488 

From: Schroer, Lee 
Sent: Wednesday, June 14, 2017 5:46 PM 
To: Levine, MaryEllen <levine.maryellen@epa.gov>; OGC Immediate Office Support 
<OGCFrontOfficeSupportStaff@epa.gov>; OGC WLO <OGC_ WLO@epa.gov> 
Subject: Second Revised WLO REG REVIEW AGENDA: Thurs lOam 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004518-00001 



From: Levine, MaryEllen 
Sent: Wednesday, June 14,2017 4:16PM 
To: Schroer, Lee OGC Immediate Office Support 
QQ~[QillillJ~SJJQi2QI1SlfiTf{f~~IY•>; OGC WLO 

Subject: Revised WLO REG REVIEW AGENDA: Thurs lOam 

Mary Ellen 

Mary Ellen Levine 

Assistant General Counsel 

Water Law Office, Office of General Counsel 

7510 C WJC North 

(202) 564-1345 

From: Schroer, Lee 
Sent: Wednesday, June 07,2017 2:55PM 
To: OGC Immediate Office Support 

Subject: WLO REG REVIEW AGENDA: Thurs lOam 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) 

OGCWLO 

ED_001413A_00004518-00002 



Lee C. Schroer 

Office of General Counsel (Mail Code 2355A) 

Room 7518C William Jefferson Clinton Bldg North 

Environmental Protection Agency 

1200 Pennsylvania Avenue, N.W. 

Washington, D.C. 20460 

Tel: 202-564-5476 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004518-00003 



To: Levine, MaryEIIen[levine.maryellen@epa.gov]; OGC Immediate Office 
Support[OGCFrontOfficeSupportStaff@epa.gov]; OGC WLO[OGC_WLO@epa.gov] 
From: Schroer, Lee 
Sent: Wed 6/14/2017 9:46:26 PM 
Subject: Second Revised WLO REG REVIEW AGENDA: Thurs 10am 

From: Levine, MaryEllen 
Sent: Wednesday, June 14,2017 4:16PM 
To: Schroer, Lee <schroer.lee@epa.gov>; OGC Immediate Office Support 
<OGCFrontOfficeSupportStaff@epa.gov>; OGC WLO <OGC_ WLO@epa.gov> 
Subject: Revised WLO REG REVIEW AGENDA: Thurs lOam 

Mary Ellen 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004520-00001 



Mary Ellen Levine 

Assistant General Counsel 

Water Law Office, Office of General Counsel 

7510 C WJC North 

(202) 564-1345 

From: Schroer, Lee 
Sent: Wednesday, June 07,2017 2:55PM 
To: OGC Immediate Office Support OGCWLO 

Subject: WLO REG REVIEW AGENDA: Thurs lOam 

Lee C. Schroer 

Office of General Counsel (Mail Code 2355A) 

Room 7518C William Jefferson Clinton Bldg North 

Environmental Protection Agency 

1200 Pennsylvania Avenue, N.W. 

Washington, D.C. 20460 

Tel: 202-564-5476 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004520-00002 



To: 
From: 
Sent: 
Subject: 

Levine, MaryEIIen[levine.maryellen@epa.gov] 
Zomer, Jessica 
Wed 6/14/2017 3:34:08 PM 
RE: quick request 

Here are some bullets on steam electric: 

•DDDDDDDD The 2015 steam electric ELG rule is currently in litigation in the U.S. Court 
of Appeals for the Fifth Circuit, Southwestern Elec. Power Co., eta/. v. EPA, No. 15-
60821. 

•DDDDDDDD Petitioners filed three opening merits briefs on December 5, 2016. 

•DDDDDDDD On April 12, 2017, before filing EPA's merits brief, EPA Administrator Pruitt 
announced that he would reconsider the ELG rule, in response to petitions for 
administrative reconsideration of the Rule submitted by UWAG and SBA's Office of 
Advocacy. 

•DDDDDDDD That same day, the Administrator signed a notice for publication in the 
Federal Register announcing EPA's decision to administratively stay the new, more 
stringent limitations and standards in the rule pending judicial review. 

•DDDDDDDD On April 24, 2017, the Fifth Circuit granted EPA's request for a 120-day 
stay of proceedings, while the Administrator determines which, if any, provisions of the 
Rule he plans to revise. EPA is required to file a motion to govern further proceedings 
by August 14, 2017, advising the Fifth Circuit of further administrative proceedings to 
reconsider the Rule. 

•DDDDDDDD On June 6, 2017, EPA published a notice for publication in the Federal 
Register proposing to postpone (through rulemaking) the same compliance deadlines 
subject to the administrative stay, pending completion of agency reconsideration 
proceedings. The comment period for that rulemaking closes on July 6, 2017. 

•DDDDDDDD Environmental groups have challenged EPA's administrative stay of the 
rule in D.C. district court, and on June 14, 2017, EPA filed a motion to dismiss or 
transfer the case to the Fifth Circuit. 

From: Levine, MaryEllen 
Sent: Wednesday, June 14,2017 8:53AM 
To: Zomer, Jessica <Zomer.Jessica@epa.gov> 
Subject: quick request 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004524-00001 



Cold you draft some very short talking pts about steam recon (and court status) we could use in 
next week's ORC meeting. Can be very, very short as there are many water issues to cover in 10 
minutes and likely will be dominated by WOTS. 

I have other meetings at 9 and 1 0 - see you at 11. 

Mary Ellen 

Mary Ellen Levine 

Assistant General Counsel 

Water Law Office, Office of General Counsel 

7510 C WJC North 

(202) 564-1345 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004524-00002 



To: Levine, MaryEIIen[levine.maryellen@epa.gov]; Zomer, Jessica[Zomer.Jessica@epa.gov]; 
Prabhu, Aditi[Prabhu.Aditi@epa.gov]; Talty, Mark[Talty.Mark@epa.gov]; Simons, 
Andrew[Simons.Andrew@epa.gov] 
From: Siciliano, CaroiAnn 
Sent: Thur 7/13/2017 3:58:59 PM 
Subject: URGENT: please review edits to Steam Electric one-pager 

Mary Ellen & Jessica -- Kevin Minoli has asked CCILO to work with you on the Steam Electric 
one-pager WLO submitted to the Front Office this week. This paper is going to the 
Administrator today, and we need to complete our work by 2:30pm. Aditi or Mark will 
contact you about finalizing this in a face-to-face meeting. 

Attached are my edits. The first attachment is "clean." I suggest you look at this first. The 
second is in track-changes. I've tightened the prose a bit. KEY: make it exactly right. Do not 
hesitate to revert to your text. 

If you would prefer to make your edits electronically, please do so and reply all by 2 pm. 

Thanks so much. 

Carol Ann Siciliano 

Associate General Counsel 

Cross-Cutting Issues Law Office 

Office of General Counsel 

U.S. Environmental Protection Agency 

(202) 564-5489 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004590-00001 



To: OGC WLO[OGC_WLO@epa.gov]; OGC Immediate Office 
Support[OGCFrontOfficeSupportStaff@epa.gov] 
From: Schroer, Lee 
Sent: Wed 5/17/2017 7:01:35 PM 
Subject: WLO REG REVIEW AGENDA: Thurs, May 18, 10:15 

Lee C. Schroer 

Office of General Counsel (Mail Code 2355A) 

Room 7518C William Jefferson Clinton Bldg North 

Environmental Protection Agency 

1200 Pennsylvania Avenue, N.W. 

Washington, D.C. 20460 

Tel: 202-564-5476 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004605-00001 



To: Zomer, Jessica[Zomer.Jessica@epa.gov]; O'Donnell, Jessica 
(ENRD)[Jessica.O'Donnell@usdoj.gov]; Matuszko, Jan[Matuszko.Jan@epa.gov] 
From: Levine, MaryEllen 
Sent: Fri 6/9/2017 7:29:35 PM 
Subject: RE: index certification 

Looks good to me! 

Mary Ellen 

Mary Ellen Levine 

Assistant General Counsel 

Water Law Office, Office of General Counsel 

7510 C WJC North 

(202) 564-1345 

From: Zomer, Jessica 
Sent: Friday, June 09, 2017 3:12PM 
To: O'Donnell, Jessica (ENRD) <Jessica.O'Donnell@usdoj.gov>; Matuszko, Jan 
<Matuszko.Jan@epa.gov>; Levine, MaryEllen <levine.maryellen@epa.gov> 
Subject: index certification 

Jessica and Mary Ellen, 

Does this certification statement look okay to you? It's based on the CRR model that 
Mary Ellen sent. 

Thanks, 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004615-00001 



Jessica Hall Zomer 

Office of General Counsel 

U.S. Environmental Protection Agency 

From: O'Donnell, Jessica (ENRD) [ mailto:Jessica.O'Donnell@usdoj .gov] 
Sent: Thursday, June 08, 2017 6:24PM 
To: Matuszko, Jan Levine, MaryEllen 
Cc: Jordan, Ronald <JQ!:ill!J[L]&nillQl@~~!Y• Zomer, Jessica 
Subject: RE: status of AR 

Jessica O'Donnell 

Senior Counsel for Appellate Matters 

Environmental Defense Section 

202.305.0851 

From: Matuszko, Jan L~~~~~~~~~~~.!..J 
Sent: Thursday, June 08, 2017 6:15PM 
To: Levine, MaryEllen < > 
Cc: Jordan, Ronald 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004615-00002 



O'Donnell, Jessica (ENRD) 
Subject: Re: status of AR 

Chief, Engineering and Analytical Support Branch 

Sent from my iPhone 

On Jun 8, 2017, at 5:12PM, Levine, MaryEllen 

Chief, Engineering and Analysis Branch? (please correct your title). 

It will be something like the following: 

<imageOO 1. png> 

Mary Ellen 

Mary Ellen Levine 

Assistant General Counsel 

Water Law Office, Office of General Counsel 

7510 C WJC North 

(202) 564-1345 

From: Matuszko, Jan 
Sent: Thursday, June 08, 2017 5:07PM 
To: Levine, MaryEllen 
Cc: Jordan, Ronald Iill:llirrh&~~~~w:y>; .Z( 
O'Donnell, Jessica (ENRD) 
Subject: Re: status of AR 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) 

wrote: 

ED_001413A_00004615-00003 



I will sign. 

Sent from my iPhone 

On Jun 8, 2017, at 5:05PM, Levine, MaryEllen wrote: 

Let's set it up for an EAD person is around in EAD Monday, if that is ok with DoJ. 

Is it you Jan, Ron or Rob? 

Mary Ellen 

Mary Ellen Levine 

Assistant General Counsel 

Water Law Office, Office of General Counsel 

7510 C WJC North 

(202) 564-1345 

From: Matuszko, Jan 
Sent: Thursday, June 08, 2017 5:02PM 
To: Levine, MaryEllen 
Cc: Jordan, Ronald •Jmiif!J[L]&ngligl@~~IY>; Zomer, Jessica 

Subject: Re: status of AR 

Yes. 

Sent from my iPhone 

On Jun 8, 2017, at 5:01 PM, Levine, MaryEllen wrote: 

I think it is better to have a program person certify the index, as we should not 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004615-00004 



serve as the attorney and the witness. Is anyone around Monday? 

Mary Ellen 

Mary Ellen Levine 

Assistant General Counsel 

Water Law Office, Office of General Counsel 

7510 C WJC North 

(202) 564-1345 

From: Jordan, Ronald 
Sent: Thursday, June 08, 2017 4:55PM 
To: Zomer, Jessica Matuszko, Jan 

Cc: Levine, MaryEllen <.~~~m~mif~~~· 
Subject: RE: status of AR 

Jessica, 

I will try to find someone at ERG who can do that.r·-·-·-·-·-Aito·r-nEiy-·-crfeniT"Ex:·-·s-·-·-·-·-·1 

~~;~r~~i~~~~t;i~~:~l~~~~~~~~f~il!~~~~J;~i~:~;;;;;:~:;;;;:;;~;;;~;;;~~~~;T 
We'll do our best, but many folks are on vacation or in a non-work status so this 
is not easy to pull together quickly. Also, I expect someone in OGC will need to 
certify the index. Rob & I are on leave; I think Jan is off tomorrow. Speaking of 
tomorrow ... is tomorrow an absolute deadline established by the court or a "like to 
do it then"? 

From: Zomer, Jessica 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004615-00005 



Sent: Thursday, June 08, 2017 2:36PM 
To: Jordan, Ronald Matuszko, Jan 

Cc: Levine, MaryEllen <.~~~m~mif~~~· 
Subject: RE: status of AR 

I'm including Jan now because I didn't realize she was in today. I know 
she's incredibly busy on dental, but we need to get together a certified list 
of the administrative record in the 705 action litigation, as it needs to be 
filed simultaneously with the motion to dismiss/transfer that we are 
intending to file tomorrow (see note from DOJ below). 

Attorney Client I Ex. 5 

Jessica Hall Zomer 

Office of General Counsel 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004615-00006 



U.S. Environmental Protection Agency 

From: Zomer, Jessica 
Sent: Thursday, June 08, 2017 1: 15 PM 
To: Jordan, Ronald 
Subject: Fwd: status of AR 

Ron, see below. Didn't you say you got started on the record for the 705 action? 

Sent from my iPhone 

Begin forwarded message: 

From: "O'Donnell, Jessica (ENRD)" 
Date: June 8, 2017 at 12:57:51 PM EDT 
To: "Zomer, Jessica" 
Subject: status of AR 

Jessica-

I was so focused on the motion that I forgot that the local rules require EPA 
to file the AR when it files a dispositive motion. I think I mentioned this 
before?? The rule states: 

In cases involving the judicial review of administrative agency actions, unless 
otherwise ordered by the Court, the agency must file a certified list of the contents 
of the administrative record with the Court within 30 days following service of the 
answer to the complaint or simultaneously with the filing of a dispositive motion, 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004615-00007 



whichever occurs first. Thereafter, counsel shall provide the Court with an appendix 
containing copies of those portions of the administrative record that are cited or 
otherwise relied upon in any memorandum in support of or in opposition to any 
dispositive motion. 

So, I'll need to file the AR index along with the motion to 
dismiss/transfer/stay. What is the status of the AR index? 

Thanks, 

Jessica 

Jessica O'Donnell 

Senior Counsel for Appellate Matters 

Environmental Defense Section 

202.305.0851 

<ENV DEFENSE-#787 420-v1-
DN_1645855_ CORRECTED_ CERTI FlED _INDEX_ TO _RECORD_1 .... pdf> 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004615-00008 



To: McDermott, Martin (ENRD)[Martin.McDermott@usdoj.gov] 
Cc: Zomer, Jessica[Zomer.Jessica@epa.gov]; Matuszko, Jan[Matuszko.Jan@epa.gov]; Jordan, 
Ronald[Jordan.Ronald@epa.gov] 
From: Levine, MaryEllen 
Sent: Thur 8/3/2017 3:51 :23 PM 
Subject: Here is my first draft of letter supporting the Aug 14th filing based on the April 12th letter we 
sent and attached to our 5th Cir. filing. 

I put it on one drive for EPA people -I am not quite sure how to send it to Martin in one drive, 
so I am attaching it here .. 

To EPA folks, please edit it in one drive to be more efficient. Thank you! 

Mary Ellen 

Mary Ellen Levine 

Assistant General Counsel 

Water Law Office, Office of General Counsel 

7510 C WJC North 

(202) 564-1345 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004616-00001 



To: Matuszko, Jan[Matuszko.Jan@epa.gov] 
Cc: Jordan, Ronald[Jordan.Ronald@epa.gov]; Zomer, Jessica[Zomer.Jessica@epa.gov]; 
O'Donnell, Jessica (ENRD)[Jessica.O'Donnell@usdoj.gov] 
From: Levine, MaryEllen 
Sent: Thur 6/8/2017 9:12:53 PM 
Subject: RE: status of AR 

Chief, Engineering and Analysis Branch? (please correct your title). 

It will be something like the following: 

Mary Ellen 

Mary Ellen Levine 

Assistant General Counsel 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004620-00001 



Water Law Office, Office of General Counsel 

7510 C WJC North 

(202) 564-1345 

From: Matuszko, Jan 
Sent: Thursday, June 08, 2017 5:07PM 
To: Levine, MaryEllen <levine.maryellen@epa.gov> 
Cc: Jordan, Ronald <Jordan.Ronald@epa.gov>; Zomer, Jessica <Zomer.Jessica@epa.gov>; 
O'Donnell, Jessica (ENRD) <Jessica.O'Donnell@usdoj.gov> 
Subject: Re: status of AR 

I will sign. 

Sent from my iPhone 

On Jun 8, 2017, at 5:05PM, Levine, MaryEllen wrote: 

Let's set it up for an EAD person is around in EAD Monday, if that is ok with DoJ. 

Is it you Jan, Ron or Rob? 

Mary Ellen 

Mary Ellen Levine 

Assistant General Counsel 

Water Law Office, Office of General Counsel 

7510 C WJC North 

(202) 564-1345 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004620-00002 



From: Matuszko, Jan 
Sent: Thursday, June 08, 2017 5:02PM 
To: Levine, MaryEllen 
Cc: Jordan, Ronald Jillillrrlli~ll@~~WY 
Subject: Re: status of AR 

Yes. 

Sent from my iPhone 

On Jun 8, 2017, at 5:01 PM, Levine, MaryEllen wrote: 

I think it is better to have a program person certify the index, as we should not serve as 
the attorney and the witness. Is anyone around Monday? 

Mary Ellen 

Mary Ellen Levine 

Assistant General Counsel 

Water Law Office, Office of General Counsel 

7510 C WJC North 

(202) 564-1345 

From: Jordan, Ronald 
Sent: Thursday, June 08, 2017 4:55PM 
To: Zomer, Jessica 

Cc: Levine, MaryEllen 
Subject: RE: status of AR 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004620-00003 



Jessica, 

I will try to find someone at ERG who can do that.i·-·Atio-rritiy-·-cii"Ei"n"i7-·-E-x-:·-·-g-·1 

[~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~t~~~~~~~]~~f-~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~];;1~::~is 
anything else you want included, please provide a copy of the document. We'll do our 
best, but many folks are on vacation or in a non-work status so this is not easy to pull 
together quickly. Also, I expect someone in OGC will need to certify the index. Rob & 
I are on leave; I think Jan is off tomorrow. Speaking of tomorrow .. .is tomorrow an 
absolute deadline established by the court or a "like to do it then"? 

From: Zomer, Jessica 
Sent: Thursday, June 08, 2017 2:36PM 
To: Jordan, Ronald Matuszko, Jan 

Cc: Levine, MaryEllen <kY~~mmiTlli~2f!JgQ}~> 
Subject: RE: status of AR 

I'm including Jan now because I didn't realize she was in today. I know she's 
incredibly busy on dental, but we need to get together a certified list of the 
administrative record in the 705 action litigation, as it needs to be filed 
simultaneously with the motion to dismiss/transfer that we are intending to file 
tomorrow (see note from DOJ below). 

Attorney Client I Ex. 5 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004620-00004 



~-------Atto-r-n-ey----cii_e_n_t--7----Ex-:----s--------1 

L·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·J 

Jessica Hall Zomer 

Office of General Counsel 

U.S. Environmental Protection Agency 

From: Zomer, Jessica 
Sent: Thursday, June 08, 2017 1: 15 PM 
To: Jordan, Ronald 
Subject: Fwd: status of AR 

Ron, see below. Didn't you say you got started on the record for the 705 action? 

Sent from my iPhone 

Begin forwarded message: 

From: "O'Donnell, Jessica (ENRD)" 
Date: June 8, 2017 at 12:57:51 PM EDT 
To: "Zomer, Jessica" 
Subject: status of AR 

Jessica-

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004620-00005 



I was so focused on the motion that I forgot that the local rules require EPA to file 
the AR when it files a dispositive motion. I think I mentioned this before?? The 
rule states: 

In cases involving the judicial review of administrative agency actions, unless otherwise 
ordered by the Court, the agency must file a certified list of the contents of the 
administrative record with the Court within 30 days following service of the answer to 
the complaint or simultaneously with the filing of a dispositive motion, whichever occurs 
first. Thereafter, counsel shall provide the Court with an appendix containing copies of 
those portions of the administrative record that are cited or otherwise relied upon in any 
memorandum in support of or in opposition to any dispositive motion. 

So, I'll need to file the AR index along with the motion to dismiss/transfer/stay. 
What is the status of the AR index? 

Thanks, 

Jessica 

Jessica O'Donnell 

Senior Counsel for Appellate Matters 

Environmental Defense Section 

202.305.0851 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004620-00006 



To: Matuszko, Jan[Matuszko.Jan@epa.gov] 
Cc: Jordan, Ronald[Jordan.Ronald@epa.gov]; Zomer, Jessica[Zomer.Jessica@epa.gov]; 
O'Donnell, Jessica (ENRD)[Jessica.O'Donnell@usdoj.gov] 
From: Levine, MaryEllen 
Sent: Thur 6/8/2017 9:05:04 PM 
Subject: RE: status of AR 

Let's set it up for an EAD person is around in EAD Monday, if that is ok with DoJ. 

Is it you Jan, Ron or Rob? 

Mary Ellen 

Mary Ellen Levine 

Assistant General Counsel 

Water Law Office, Office of General Counsel 

7510 C WJC North 

(202) 564-1345 

From: Matuszko, Jan 
Sent: Thursday, June 08, 2017 5:02PM 
To: Levine, MaryEllen <levine.maryellen@epa.gov> 
Cc: Jordan, Ronald <Jordan.Ronald@epa.gov>; Zomer, Jessica <Zomer.Jessica@epa.gov> 
Subject: Re: status of AR 

Yes. 

Sent from my iPhone 

On Jun 8, 2017, at 5:01 PM, Levine, MaryEllen wrote: 

I think it is better to have a program person certify the index, as we should not serve as the 
attorney and the witness. Is anyone around Monday? 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004622-00001 



Mary Ellen 

Mary Ellen Levine 

Assistant General Counsel 

Water Law Office, Office of General Counsel 

7510 C WJC North 

(202) 564-1345 

From: Jordan, Ronald 
Sent: Thursday, June 08, 2017 4:55PM 
To: Zomer, Jessica 
Cc: Levine, MaryEllen <~:YJ!~!!ill~l!sa!@~~2Y 
Subject: RE: status of AR 

Jessica, 

I will try to find someone at ERG who can do that. [~-~-~-~-~-~-~-~-~-~-~!!_~~~-~~!i~.~--~-~-~~~(L~~-~~~-~~--~-~-~-~-~-~-~-~-~-~] 

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~l~i~~~~~~~~;~~~~~~~~::~~~~~~~~~':~~~;:~:~~~:~~:~~;~~~~;:~;~~:;~~:~::~:::::::J 
included, please provide a copy of the document. We'll do our best, but many folks are on 
vacation or in a non-work status so this is not easy to pull together quickly. Also, I expect 
someone in OGC will need to certify the index. Rob & I are on leave; I think Jan is off 
tomorrow. Speaking of tomorrow ... is tomorrow an absolute deadline established by the 
court or a "like to do it then"? 

From: Zomer, Jessica 
Sent: Thursday, June 08, 2017 2:36PM 
To: Jordan, Ronald 
Cc: Levine, MaryEllen <~~~~illiTlli~Q1bJgQY 
Subject: RE: status of AR 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004622-00002 



I'm including Jan now because I didn't realize she was in today. I know she's 
incredibly busy on dental, but we need to get together a certified list of the 
administrative record in the 705 action litigation, as it needs to be filed 
simultaneously with the motion to dismiss/transfer that we are intending to file 
tomorrow (see note from DOJ below). 

Attorney Client I Ex. 5 

Jessica Hall Zomer 

Office of General Counsel 

U.S. Environmental Protection Agency 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004622-00003 



From: Zomer, Jessica 
Sent: Thursday, June 08, 2017 1: 15 PM 
To: Jordan, Ronald 
Subject: Fwd: status of AR 

Ron, see below. Didn't you say you got started on the record for the 705 action? 

Sent from my iPhone 

Begin forwarded message: 

From: "O'Donnell, Jessica (ENRD)" 
Date: June 8, 2017 at 12:57:51 PM EDT 
To: "Zomer, Jessica" 
Subject: status of AR 

Jessica-

I was so focused on the motion that I forgot that the local rules require EPA to file the 
AR when it files a dispositive motion. I think I mentioned this before?? The rule 
states: 

In cases involving the judicial review of administrative agency actions, unless otherwise 
ordered by the Court, the agency must file a certified list of the contents of the administrative 
record with the Court within 30 days following service of the answer to the complaint or 
simultaneously with the filing of a dispositive motion, whichever occurs first. Thereafter, 
counsel shall provide the Court with an appendix containing copies of those portions of the 
administrative record that are cited or otherwise relied upon in any memorandum in support of 
or in opposition to any dispositive motion. 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004622-00004 



So, I'll need to file the AR index along with the motion to dismiss/transfer/stay. What 
is the status of the AR index? 

Thanks, 

Jessica 

Jessica O'Donnell 

Senior Counsel for Appellate Matters 

Environmental Defense Section 

202.305.0851 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004622-00005 



To: Schroer, Lee[schroer.lee@epa.gov]; OGC Immediate Office 
Support[OGCFrontOfficeSupportStaff@epa.gov]; OGC WLO[OGC_WLO@epa.gov] 
From: Levine, MaryEllen 
Sent: Wed 5/31/2017 7:13:07 PM 
Subject: Revised- WLO REG REVIEW AGENDA: Thurs 10:15 

My apologizes, one change; please replace with this one 

Mary Ellen 

Mary Ellen Levine 

Assistant General Counsel 

Water Law Office, Office of General Counsel 

7510 C WJC North 

(202) 564-5487 

From: Schroer, Lee 
Sent: Wednesday, May 31,2017 2:59PM 
To: OGC Immediate Office Support <OGCFrontOfficeSupportStaff@epa.gov>; OGC WLO 
<OGC _ WLO@epa.gov> 
Subject: WLO REG REVIEW AGENDA: Thurs 10:15 

Lee C. Schroer 

Office of General Counsel (Mail Code 2355A) 

Room 7518C William Jefferson Clinton Bldg North 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004646-00001 



Environmental Protection Agency 

1200 Pennsylvania Avenue, N.W. 

Washington, D.C. 20460 

Tel: 202-564-5476 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004646-00002 



To: 
From: 

Matuszko, Jan[Matuszko.Jan@epa.gov]; Wood, Robert[Wood.Robert@epa.gov] 
Levine, MaryEllen 

Sent: Mon 9/11/2017 2:55:46 PM 
Subject: FW: DOJ front office comments on steam brief 

Mary Ellen 

Mary Ellen Levine 

Assistant General Counsel 

Water Law Office, Office of General Counsel 

751 0 C WJC North 

(202) 564-1345 

From: O'Donnell, Jessica (ENRD) [mailto:Jessica.O'Donnell@usdoj.gov] 
Sent: Monday, September 11, 2017 10:44 AM 
To: Levine, MaryEllen <levine.maryellen@epa.gov>; Fotouhi, David <Fotouhi.David@epa.gov> 
Cc: Neugeboren, Steven <Neugeboren.Steven@epa.gov> 
Subject: RE: DOJ front office comments on steam brief 

working through r·-A"it~~~-~y-cii~-~tTE~·.-·5-·l 

~---------------Atto-rney---crie-nfT-Ex-~---s---------'------1 
i·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·--·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·i 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_ 00 1413A_ 00004660-00001 
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Jessica O'Donnell 

Senior Counsel for Appellate Matters 

Environmental Defense Section 

202.305.0851 

From: Levine, MaryEllen·~=~~=~=~~~=~~ 
Sent: Monday, September 11, 2017 9:37AM 
To: O'Donnell, Jessica (ENRD) 

Subject: FW: comments on steam brief 

David, 

Fotouhi, David 

I am forwarding DoJ's responses to your comments. Please let me know how you'd like to 
proceed. 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_ 00 1413A_ 00004660-00002 



Mary Ellen 

Mary Ellen Levine 

Assistant General Counsel 

Water Law Office, Office of General Counsel 

751 0 C WJC North 

(202) 564-1345 

From: O'Donnell, Jessica (ENRD) [mailto:Jessica.O'Donnell@usdoj.gov] 
Sent: Monday, September 11, 2017 9:16AM 
To: Levine, MaryEllen 
Cc: Neugeboren, Steven 

Matuszko, Jan 
Subject: RE: comments on steam brief 

Jessica O'Donnell 

Senior Counsel for Appellate Matters 

Environmental Defense Section 

202.305.0851 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_ 00 1413A_ 00004660-00003 



From: Levine, MaryEllen L~====~~====zl~ 
Sent: Monday, September 11, 2017 7:33AM 
To: O'Donnell, Jessica (ENRD) 
Cc: Neugeboren, Steven 

Matuszko, Jan 
Subject: Fwd: comments on steam brief 

Jessica- Here are David's comments. 

Keeping OW in the loop. 

Sent from my iPhone 

Begin forwarded message: 

From: "Fotouhi, David" 
Date: September 10, 2017 at 11:25:35 PM EDT 
To: "Neugeboren, Steven" 

Subject: RE: comments on steam brief 

Steve, Mary Ellen, 

A few comments from me: 

"Levine, MaryEllen" 

Attorney Client I Ex. 5 
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David Fotouhi 

Deputy General Counsel 

Office of General Counsel 

U.S. Environmental Protection Agency 

Tel: +1 202.564.1976 

fotouhi.david@epa.gov 

From: Neugeboren, Steven 
Sent: Sunday, September 10, 2017 3:49 PM 
To: O'Donnell, Jessica (ENRD) Levine, MaryEllen 

Cc: Fotouhi, David Matuszko, Jan 
Wood, Robert 
Subject: comments on steam brief 

Attached are my comments. Thanks Jessica 0 for the quick turnaround and -·-·-·-·-·-·-·
consideration of our comments after hours. I don't have a lot of comments - !'""""'"""''"! 

.. -·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-'·-·-·-·-·-·-·-'-) 

I Attorney Client I Ex. sl 
' ' i i 
i.-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-j 
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Steven Neugeboren 
Associate General Counsel 
Water Law Office 
U.S Environmental Protection Agency 
202-564-5488 

From: O'Donnell, Jessica (ENRD) 
Sent: Sunday, September 10, 2017 11 :03 AM 
To: Levine, MaryEllen 
Cc: Neugeboren, Steven; Fotouhi, David; Matuszko, Jan; Wood, Robert 
Subject: RE: Quote from Mortgage Bankers that you cannot add process that isn't in text 
ofAPA 

Attorney Client I Ex. 5 

From: Levine, MaryEllen L~==~="-=~====~ 
Sent: Sunday, September 10, 2017 10:48 AM 
To: O'Donnell, Jessica (ENRD) 
Cc: Neugeboren, Steven 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) 

Fotouhi, David 
Wood, Robert 

ED_ 00 1413A_ 00004660-00008 



Subject: Quote from Mortgage Bankers that you cannot add process that isn't in text of 
APA 

Sorry I only attach slip opinion, having trouble accessing Lexis today. 

Quote: 

Attorney Client I Ex. 5 

Mary Ellen 

Mary Ellen Levine 

Assistant General Counsel 

Water Law Office, Office of General Counsel 

751 0 C WJC North 

(202) 564-1345 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_ 00 1413A_ 00004660-00009 



To: 
From: 
Sent: 
Subject: 

Zomer, Jessica[Zomer.Jessica@epa.gov] 
Levine, MaryEllen 
Mon 7/10/2017 7:24:06 PM 
RE: steam weekly 

One page 

Mary Ellen 

Mary Ellen Levine 

Assistant General Counsel 

Water Law Office, Office of General Counsel 

7510 C WJC North 

(202) 564-1345 

From: Levine, MaryEllen 
Sent: Monday, July 10, 2017 3:10PM 
To: Zomer, Jessica <Zomer.Jessica@epa.gov> 
Subject: RE: steam weekly 

Excellent. Minor shortening comments only. 

Mary Ellen 

Mary Ellen Levine 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004672-00001 



Assistant General Counsel 

Water Law Office, Office of General Counsel 

7510 C WJC North 

(202) 564-1345 

From: Zomer, Jessica 
Sent: Monday, July 10, 2017 2:21PM 
To: Levine, MaryEllen 
Subject: RE: steam weekly 

I was just making sure you saw Steve's email that said you should review the draft 705 
analysis I prepared before he does. He wants it down to one page if possible. It's right 
now two pages. Attached again here for your convenience. 

From: Levine, MaryEllen 
Sent: Monday, July 10, 2017 2:19PM 
To: Zomer, Jessica 
Subject: RE: steam weekly 

I missed your call and haven't yet heard you vm ... will check as soon as I can ... 

Mary Ellen 

Mary Ellen Levine 

Assistant General Counsel 

Water Law Office, Office of General Counsel 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004672-00002 



7510 C WJC North 

(202) 564-1345 

From: Zomer, Jessica 
Sent: Monday, July 10, 2017 2:14PM 
To: Levine, MaryEllen 
Cc: Neugeboren, Steven <•~!:!IDiliQm~~mif~ru~• 
Subject: Re: steam weekly 

Yes, fine by me. 

Jessica 

On JuliO, 2017, at 1:38PM, Levine, MaryEllen 

I can, but cannot speak for Jessica. 

Mary Ellen 

Mary Ellen Levine 

Assistant General Counsel 

Water Law Office, Office of General Counsel 

7510 C WJC North 

(202) 564-1345 

From: Neugeboren, Steven 
Sent: Monday, July 10, 2017 1:34PM 
To: Levine, MaryEllen 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) 

wrote: 

Zomer, Jessica 

ED_001413A_00004672-00003 



Subject: RE: steam weekly 

Can we do this at 4? You all looked open. Thanks. 

Steven Neugeboren 

Associate General Counsel 

Water Law Office 

Environmental Protection Agency 

202-564-5488 

-----Original Appointment----
From: Neugeboren, Steven 
Sent: Thursday, April27, 2017 12:57 PM 
To: Neugeboren, Steven; Levine, MaryEllen; Zomer, Jessica 
Subject: steam weekly 
When: Monday, July 10, 2017 3:00PM-3:15PM (UTC-05:00) Eastern Time (US & 
Canada). 
Where: 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004672-00004 



To: McDermott, Martin (ENRD)[Martin.McDermott@usdoj.gov]; Zomer, 
Jessica[Zomer. Jessica@epa. gov]; Neugeboren, Steven [Neugeboren. Steven@epa. gov] 
From: Levine, MaryEllen 
Sent: Fri 9/8/2017 7:45:15 PM 
Subject: FW: ENV _DEFENSE-#818792-v1-
SWEPCO_EXTEND_ TIME_ TO_FILE_MOTION_ TO_ GOVERN.docx 

Martin: This looks fine to me. 

Steve FYI only. What we really need you to tum to is the ESA comment response on One 
Drive. Needs to be on one drive to keep version control intact over the weekend. 

Mary Ellen 

Mary Ellen Levine 

Assistant General Counsel 

Water Law Office, Office of General Counsel 

7510 C WJC North 

(202) 564-1345 

From: Zomer, Jessica 
Sent: Friday, September 08, 2017 3:29PM 
To: Levine, MaryEllen <levine.maryellen@epa.gov> 
Cc: martin.mcdermott@usdoj.gov 
Subject: Fwd: ENV _DEFENSE-#818792-v1-
SWEPCO EXTEND TIME TO FILE MOTION TO GOVERN.docx 

- ---- --

Mary Ellen, attached is the draft motion for an extension in the 5th Circuit litigation that Martin 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004687-00001 



has circulated to the parties. So far industry is the only one that has replied, and they said it 
looked fine. 

Martin, please copy Mary Ellen on everything 5th circuit related now so she has the latest to 
cover while I'm out starting Monday. 

Thanks, 

Jessica 

Begin forwarded message: 

From: "McDermott, Martin (ENRD)" 
Date: September 8, 2017 at 2:07:38 PM EDT 
To: 

Cc: "Zomer, Jessica" 
<·~~@Q!llliill@~ 
Subject: ENV _DEFENSE-#818792-vl-
SWEPCO EXTEND TIME TO FILE MOTION TO GOVERN.docx 

Dear Counsel- attached is a draft motion to extend the upcoming Sept. 12 motion to govern 
due date. As written, it indicates that it is "unopposed" -which is true to my knowledge 
except that environmental petitioners have not, as of yet, signed on to a full 3-week 
extension. I leave it to them to modify the draft motion (para. 12( e)( e) to reflect their 
precise position, but I wanted to get something out the door for people to consider, given 
the late hour. I will not file this until I hear from counsel for each Petitioner. Regards, 
Martin 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004687-00002 
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To: Neugeboren, Steven[Neugeboren.Steven@epa.gov]; Zomer, 
Jessica[Zomer.Jessica@epa.gov] 
From: Levine, MaryEllen 
Sent: Fri 8/11/2017 2:04:49 PM 
Subject: FW: Please Review: Draft Motion to Govern 

I am not sure I agree with all these wording changes. I am on another call now, so will leave to 
Jessica to handle. Also heading to a class at 11. 

Doesn't seem as if you need me, so signing off for the day after this call. 

Mary Ellen 

Mary Ellen Levine 

Assistant General Counsel 

Water Law Office, Office of General Counsel 

7510 C WJC North 

(202) 564-1345 

From: Matuszko, Jan 
Sent: Friday, August 11, 2017 9:54AM 
To: Zomer, Jessica <Zomer.Jessica@epa.gov>; Wood, Robert <Wood.Robert@epa.gov>; 
Jordan, Ronald <Jordan.Ronald@epa.gov>; Zobrist, Marcus <Zobrist.Marcus@epa.gov>; 
Ramach, Sean <Ramach.Sean@epa.gov> 
Cc: Neugeboren, Steven <Neugeboren.Steven@epa.gov>; Levine, MaryEllen 
<levine.maryellen@epa. gov> 
Subject: RE: Please Review: Draft Motion to Govern 

Thanks for the chance to review. See a few comments in the attachment. 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004690-00001 



From: Zomer, Jessica 
Sent: Friday, August 11, 2017 9:22AM 
To: Wood, Robert Matuszko,Jan Jordan, 
Ronald ~~~>;Zobrist, Marcus •Zslill11~1ill::£ill@~~~>; Ramach, Sean 

> 
Cc: Neugeboren, Steven Levine, MaryEllen 
<~~~~llim~mh~ 
Subject: Please Review: Draft Motion to Govern 

All, 

Attached is a draft motion that we intend to file on Monday. I know this is a lot to ask, 
but if you could get me any comments you have on this ASAP, I would appreciate it. 
We may be sharing a draft with the petitioners in the litigation this afternoon (pursuant to 
a court requirement to get the parties' position on the motion), and it would be great to 
have your review before then. 

Thanks, 

Jessica 

From: Zomer, Jessica 
Sent: Friday, August 11, 2017 9:20AM 
To: Fotouhi, David 
Cc: Neugeboren, Steven Levine, MaryEllen 

'O'Donnell, Jessica (ENRD)' <Jessica.O'Donnell@usdoj.gov>; 
'McDermott, Martin (ENRD)' 
Subject: Draft Motion to Govern 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004690-00002 



David, 

Attached is a draft of the motion to govern. DOJ plans to reach out to the parties early 
this afternoon, so if you could get us any thoughts you have on this in the next few 
hours, that would be great. 

Thanks, 

Jessica Hall Zomer 

Office of General Counsel 

U.S. Environmental Protection Agency 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004690-00003 



To: Neugeboren, Steven[Neugeboren.Steven@epa.gov]; Zomer, 
Jessica[Zomer.Jessica@epa.gov] 
From: Levine, MaryEllen 
Sent: Wed 10/4/2017 3:27:58 PM 
Subject: RE: Clean Water Action v. Pruitt, Case No. 1 :17-cv-0817-KBJ (D.D.C.) 

.--·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-) 
i i 
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Mary Ellen 

Mary Ellen Levine 

Assistant General Counsel 

Water Law Office, Office of General Counsel 

7510 C WJC North 

(202) 564-1345 

From: Neugeboren, Steven 
Sent: Wednesday, October 04, 2017 11:25 AM 
To: Zomer, Jessica <Zomer.Jessica@epa.gov> 
Cc: Levine, MaryEllen <levine.maryellen@epa.gov> 
Subject: Re: Clean Water Action v. Pruitt, Case No. 1:17-cv-0817-KBJ (D.D.C.) 

Jes~caandMel-[===============~~~~~~~~~~~:~~[~~~~================J rmfree 
between now and 1 and MEL And i have weekly at 4. 

Sent from my iPhone 

Steven Neugeboren 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004810-00001 



Associate General Counsel for Water 

U.S. EPA 

202-564-5488 

On Oct 4, 2017, at 11:03 AM, Zomer, Jessica 

David, 

wrote: 

Attorney Client I Ex. 5 

Jessica Hall Zomer 

Office of General Counsel 

U.S. Environmental Protection Agency 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004810-00002 



From: O'Donnell, Jessica (ENRD) L---'~~~~~~-~~~~-"---_j 
Sent: Tuesday, October 03, 2017 5: 15 PM 
To: Zomer, Jessica 
Subject: FW: Clean Water Action v. Pruitt, Case No. 1:17-cv-0817-KBJ (D.D.C.) 

.................................... X!:!~!.Y. ........................................... ~~.~!l.c~U!!g 
! .................... ~!!.~E~~.~-·-~-~-~-~.~.!J ... ~.~·~·-·~·················...J r·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·1 
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I Attorney Client I Ex. 5 I 
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Jessica O'Donnell 

Senior Counsel for Appellate Matters 

Environmental Defense Section 

202.305.0851 
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Johnson, Harry M. ("Pete") 

Subject: Clean Water Action v. Pruitt, Case No. 1:17-cv-0817-KBJ (D.D.C.) 

Hi Jessica and Pete, 

I'm writing in regard to the above matter. Plaintiffs intend to file on Thursday a motion for 
leave to amend our complaint to add claims challenging the recently finalized rule delaying 
certain steam electric ELG rule compliance deadlines by two years, 82 Fed. Reg. 43,494 
(Sept. 18, 2017). Pursuant to Local Rule 7(m), I am contacting you to request your clients' 
position on the motion. If you have any questions, I would be happy to discuss them by 
phone. I'd ask that you get back to me with your clients' position no later than 12:00 
Eastern on Thursday. 

Best, 

Thorn 

Thomas Cmar 

Earth justice 

1101 Lake Street, Suite 405B 

Oak Park, IL 60301 

(312) 257-9338 (cell) 

The information contained in this email message may be privileged, confidential and protected from disclosure. If you are not 
the intended recipient, any dissemination, distribution or copying is strictly prohibited. If you think that you have received this 
email message in error, please notify the sender by reply email and delete the message and any attachments. 
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To: 
From: 
Sent: 
Subject: 

Matuszko, Jan [Matuszko. Jan@epa .gov] 
Wood, Robert 
Tue 8/22/2017 7:48:52 PM 
Fwd: Steam Electric Compliance Dates Rule 

Encouraging that he responded. Small steps ... 

Begin forwarded message: 

From: "Forsgren, Lee" 
Date: August 22, 2017 at 1:58:18 PM EDT 
To: "Wood, Robert" 
Subject: RE: Steam Electric Compliance Dates Rule 

Thanks 

From: Wood, Robert 
Sent: Tuesday, August 22, 2017 1:27PM 
To: Forsgren, Lee 
Cc: Matuszko, Jan < v> 
Subject: Re: Steam Electric Compliance Dates Rule 

Thanks, Lee. Jan is available if you need to talk anything over. 

On Aug 22, 2017, at 11:51 AM, Forsgren, Lee 

Thanks Rob, 

wrote: 

Sarah, David and I are scheduled to talk about this, and other issues, at 4:30 today. 
Will let you know what we come up with. 

Lee 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004951-00001 



From: Wood, Robert 
Sent: Tuesday, August 22, 2017 11:45 AM 
To: Forsgren, Lee 
Cc: Shapiro, Mike < 

>; Matuszko, Jan 
>;Scozzafava, MichaeiE < 

Subject: Steam Electric Compliance Dates Rule 

Deliberative Process I Ex. 5 

I think this is where David and Sarah may well come out on this issue too, just 
wanted you to be in the loop in case it comes to your attention. 

I'm away at the ACW A meeting, but Jan Matuszko is in the office if you wish to 
discuss. Thanks. 

Rob 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004951-00002 



Robert Wood 

Engineering and Analysis Division 

U.S. EPA, Office ofWater 

w) 202-566-1822 
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To: 
Cc: 
From: 
Sent: 
Subject: 

Forsgren, Lee[Forsgren.Lee@epa.gov] 
Matuszko, Jan [Matuszko. Jan@epa .gov] 
Wood, Robert 
Tue 8/22/2017 5:26:40 PM 
Re: Steam Electric Compliance Dates Rule 

Thanks, Lee. Jan is available if you need to talk anything over. 

On Aug 22, 2017, at 11:51 AM, Forsgren, Lee 

Thanks Rob, 

wrote: 

Sarah, David and I are scheduled to talk about this, and other issues, at 4:30 today. Will let 
you know what we come up with. 

Lee 

From: Wood, Robert 
Sent: Tuesday, August 22, 2017 11:45 AM 
To: Forsgren, Lee v> 
Cc: Shapiro, Mike >; Campbell, Ann 
Matuszko, Jan Lape, Jeff :~~;m]~~JQY 
MichaeiE > 
Subject: Steam Electric Compliance Dates Rule 

Deliberative Process I Ex. 5 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004952-00001 



Deliberative Process I Ex. 5 

I think this is where David and Sarah may well come out on this issue too, just wanted 
you to be in the loop in case it comes to your attention. 

I'm away at the ACW A meeting, but Jan Matuszko is in the office if you wish to 
discuss. Thanks. 

Rob 

Robert Wood 

Engineering and Analysis Division 

U.S. EPA, Office ofWater 

w) 202-566-1822 

c) 202-329-8053 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004952-00002 



To: Strassler, Eric[Strassler.Eric@epa.gov] 
Sent: Mon 8/14/2017 6:42:35 PM 
Subject: RE: Steam Electric Web Page - Current text on petitions etc. for re-write 

After thinking about it some more, we need to include all of that language so that all of the 
actions (some of which are still pending) make sense. So, I just piled on to it. I basically lifted 
the language I added from the letter we are referencing. 

From: Strassler, Eric 
Sent: Monday, August 14,2017 2:33PM 
To: Matuszko, Jan <Matuszko.Jan@epa.gov> 
Subject: Steam Electric Web Page - Current text on petitions etc. for re-write 

Jan, 

Attached Is the current language on the Steam Electric-20 15 rule web page. Please advise on 
how you want to label/describe add the new reply letter. 

Thanks. 

Eric 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004957-00001 



Draft 8/21/2017 

Steam Electric Power Generating Effluent Guidelines - 2015 Final Rule 

Pending Litigation & Rule Reconsideration 

EPA received multiple petitions for review challenging the regulations, which were consolidated in the 
U.S. Court of Appeals for the Fifth Circuit on December 8, 2015. The Agency later received petitions for 
administrative reconsideration of the final rule, in March and April 2017. EPA informed the petitioners 
that it will reconsider the rule. EPA also sent a letter to the states reminding them of flexibilities available 
to NPDES permitting authorities under the Final Rule. In light of the reconsideration, EPA views that it is 
appropriate to postpone impending deadlines as a temporary, stopgap measure to prevent the unnecessary 
expenditure of resources until it completes reconsideration of the 2015 rule. 

After carefully considering the petitions, on August 11, 201 7, the Administrator signed a letter 
announcing his decision to conduct a rulemaking to potentially revise the new, more stringent BAT 
effluent limitations and pretreatment standards for existing sources in the 2015 Rule that apply to bottom 
ash transport water and FGD wastewater. As part of the rulemaking process, EPA will provide notice and 
an opportunity for public comment on any proposed revisions to the 2015 rule. 

• Proposed rule: Postponement of Certain Compliance Dates (June 6, 2017) 
• Notice: Stay of Certain Compliance Deadlines- Federal Register (April25, 2017) 
• Related documents: 

o EPA letter to states regarding compliance date flexibility (April 11, 20 17) 
o EPA response to UWAG & SBA petitions (Aprill2, 2017) 
o Petition to reconsider the Final Rule; submitted by U.S. Small Business Administration 

(SBA) (April5, 2017) 
o Petition to reconsider the Final Rule; submitted by Utility Water Act Group (UW AG) (March 

24, 2017) 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004958-00001 



To: 
Sent: 
Subject: 

Wood, Robert[Wood.Robert@epa.gov] 
Tue 8/29/2017 11 :06:16 AM 
FW: Request from NCEE to see the draft memo 

Found this interesting. 

From: Covington, James 
Sent: Tuesday, August 29, 2017 6:13AM 
To: Matuszko, Jan <Matuszko.Jan@epa.gov>; Jordan, Ronald <Jordan.Ronald@epa.gov> 
Cc: Hewitt, Julie <Hewitt.Julie@epa.gov> 
Subject: Request from NCEE to see the draft memo 

I am sending the draft memo to Chris Moore. He called me yesterday, among other people, on 
my day off. LOL 

Jan, give me a call or send me what you were talking about yesterday. 

Thanks 

James C. Covington, III 

Senior Economist 

USEPA 

OW lOST /EAD/TSAB 

1200 Pennsylvania Ave, NW (4303T) 

Washington, DC 20460 

(work) 202 566-1034 

(fax) 202 566-1053 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004978-00001 



To: Matuszko, Jan[Matuszko.Jan@epa.gov]; Scozzafava, 
MichaeiE[Scozzafava.MichaeiE@epa.gov] 
From: Lalley, Cara 
Sent: Thur 9/14/2017 3:24:10 PM 
Subject: RE: MEDIA INQUIRY Power Magazine re ELG **RUSH** DL: 11:30 today 

Thanks, again! 

From: Matuszko, Jan 
Sent: Thursday, September 14, 2017 11: 13 AM 
To: Lalley, Cara <Lalley.Cara@epa.gov>; Scozzafava, MichaelE 
<Scozzafava.MichaelE@epa.gov> 
Subject: RE: MEDIA INQUIRY Power Magazine re ELG **RUSH** DL: 11:30 today 

Also in the notice already. 

"EPA acknowledges that postponement of certain of the 2015 Rule's compliance dates may be 
disruptive to vendors and treatment technology suppliers. EPA, however, must also consider the 
substantial investments required by the steam electric power industry to comply with the BAT 
limitations and PSES, and that certainty regarding the limitations and standards deserves 
prominent consideration by the Agency when these limitations and standards may change." 

From: Lalley, Cara 
Sent: Thursday, September 14, 2017 10:42 AM 
To: Scozzafava, MichaelE Matuszko, Jan 

Subject: RE: MEDIA INQUIRY Power Magazine re ELG **RUSH** DL: 11:30 today 
Importance: High 

Thank you both. I have sent that response up. I just got another one from the same reporter: 
What would the EPA say to technology vendors and service providers-as well as 
facilities-that have begun preparations to comply with the rule about the uncertainty posed by 
these changes? 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004980-00001 



From: Scozzafava, MichaelE 
Sent: Thursday, September 14, 2017 10:30 AM 
To: Matuszko, Jan Lalley, Cara 
Subject: RE: MEDIA INQUIRY Power Magazine re ELG **RUSH** DL: 11:30 today 

Exactly. So the source is the notice. Here's the answer in the format they desire. (As an aside, 
we happen to be lucky on this one that we have an answer in the FRN Notice. Otherwise, this is 
a great example of where the requirement only cite "public" information fall down). 

DATE: September 14, 2017 

OUTLET: Power Magazine 

REPORTER: Sonal Patel 

TOPIC: ELG 

DEADLINE: 

OW PROGRAM OFFICE: 

PERTINENT INFORMATION: 

EPA yesterday finalized a rule postponing compliance dates for FGD and bottom ash 
wastestreams by two years, meaning compliance isn't expected to be achieved until 
November 2020. However, the EPA also said it doesn't expect to issue a new final rule 
for three years, maybe later-and it said in the rule technology specifications would be 
defined in a revised rule that it seeks to issue in fall of 2020. 

QUESTIONS: 

If EPA decides to revise technical requirements, will that be enough time for facilities to 
abide by the new requirements? 

******************************************************************* 

INFORMATION PUBLICLY AVAILABLE: (LIST SOURCE WITH EACH 
ANSWER) 
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Web-link or source material. 

******************************************************************* 

ANSWERS: 

To the extent that commenters believe a postponement under this rule should last beyond the 
time it takes EPA to complete its new rulemaking, such comments are appropriately considered 
as part of, and in light of, that new rulemaking and not this action. As explained, this rule is 
intended only as a relatively short-term measure until EPA completes the next rulemaking, and 
EPA anticipates that the next rulemaking will necessarily address compliance dates in some 
fashion. 

From: Matuszko, Jan 
Sent: Thursday, September 14, 2017 10:26 AM 
To: Lalley, Cara Scozzafava, MichaelE 

Subject: RE: MEDIA INQUIRY Power Magazine re ELG **RUSH** DL: 11:30 today 

We address this in the notice itself. 

"To the extent that commenters believe a postponement under this rule should last beyond the 
time it takes EPA to complete its new rulemaking, such comments are appropriately considered 
as part of, and in light of, that new rulemaking and not this action. As explained, this rule is 
intended only as a relatively short-term measure until EPA completes the next rulemaking, and 
EPA anticipates that the next rulemaking will necessarily address compliance dates in some 
fashion." 

From: Lalley, Cara 
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Sent: Thursday, September 14, 2017 10:24 AM 
To: Scozzafava, MichaelE 
Cc: Matuszko, Jan 
Subject: FW: MEDIA INQUIRY Power Magazine re ELG **RUSH** DL: 11:30 today 
Importance: High 

Please see below. Ifwe/OGC cannot respond by 11:30, please let me know how much more 
time we need. Thanks 

From: Fuld, John 
Sent: Thursday, September 14,2017 10:17 AM 
To: Lalley, Cara 
Subject: MEDIA INQUIRY Power Magazine re ELG **RUSH DL: 11:30 
Importance: High 

• 
I 

• 
I I • 

I 

John W. Fuld, Ph.D. 

U.S. Media Relations Mgr.-Water 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004980-00004 



DATE: September 14, 2017 

OUTLET: Power Magazine 

REPORTER: Sonal Patel 

TOPIC: ELG 

DEADLINE: 

OW PROGRAM OFFICE: 

PERTINENT INFORMATION: 

EPA yesterday finalized a rule postponing compliance dates for FGD and bottom ash 
wastestreams by two years, meaning compliance isn't expected to be achieved until 
November 2020. However, the EPA also said it doesn't expect to issue a new final rule 
for three years, maybe later-and it said in the rule technology specifications would be 
defined in a revised rule that it seeks to issue in fall of 2020. 

QUESTIONS: 

If EPA decides to revise technical requirements, will that be enough time for facilities to 
abide by the new requirements? 

******************************************************************* 

INFORMATION PUBLICLY AVAILABLE: (LIST SOURCE WITH EACH 
ANSWER) 

Web-link or source material. 

******************************************************************* 

ANSWERS: 
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John W. Fuld, Ph.D. 

U.S. Media Relations Manager Office of Water 
Environmental Protection Agency 

1200 Constitution Ave 

Washington DC 20460 

Office: 202-564-8847 

Cell: 202-815-6408 
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To: Wood, Robert[Wood.Robert@epa.gov] 
Cc: Scozzafava, MichaeiE[Scozzafava.MichaeiE@epa.gov]; Matuszko, 
Jan[Matuszko.Jan@epa.gov]; Lalley, Cara[Lalley.Cara@epa.gov]; Drinkard, 
Andrea[Drinkard.Andrea@epa.gov] 
From: Chris Hornback 
Sent: Wed 9/13/2017 6:50:23 PM 
Subject: RE: News from EPA on the Effluent Guidelines and Standards for the Steam Electric Power 
Generating Point Source Category 

Thanks Rob 

From: Wood, Robert [mailto:Wood.Robert@epa.gov] 
Sent: Wednesday, September 13,2017 2:31PM 
To: Chris Hornback <CHomback@nacwa.org> 
Cc: Scozzafava, MichaelE <Scozzafava.MichaelE@epa.gov>; Matuszko, Jan 
<Matuszko.Jan@epa.gov>; Lalley, Cara <Lalley.Cara@epa.gov>; Drinkard, Andrea 
<Drinkard. Andrea@ epa. gov> 
Subject: News from EPA on the Effluent Guidelines and Standards for the Steam Electric Power 
Generating Point Source Category 

Hi Chris, 

I would like to make you aware of news out of EPA today on the Effluent Guidelines and 
Standards for the Steam Electric Power Generating Point Source Category. 

The US. Environmental Protection Agency (EPA) has finalized a rule postponing certain 
compliance dates by two years for the effluent limitations guidelines and standards for steam 
electric power plants (ELG Rule) that were issued in November 2015. 

The final rule postpones the compliance dates for the best available technology economically 
achievable ("BAT'') effluent limitations and pretreatment standards ("PSES'') for two 
wastestreams at existing sources, bottom ash transport water and flue gas desulfurization 
("FGD '') wastewater, for a period of two years. 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004983-00001 



Below is the link to the final rule website where a pre-publication version of the preamble and 
rule is available. 

Regards, 

Rob 
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To: Wood, Robert[Wood.Robert@epa.gov]; Bulleit, Kristy[kbulleit@hunton.com] 
Cc: Scozzafava, MichaeiE[Scozzafava.MichaeiE@epa.gov]; Matuszko, 
Jan[Matuszko.Jan@epa.gov]; Lalley, Cara[Lalley.Cara@epa.gov]; Drinkard, 
Andrea[Drinkard.Andrea@epa.gov] 
From: Johnson, Harry M. ("Pete") 
Sent: Wed 9/13/2017 6:40:44 PM 
Subject: RE: News from EPA on the Effluent Guidelines and Standards for the Steam Electric Power 
Generating Point Source Category 

Thanks, Rob. 

From: Wood, Robert [mailto:Wood.Robert@epa.gov] 
Sent: Wednesday, September 13, 2017 2:31 PM 
To: Bulleit, Kristy; Johnson, Harry M. ("Pete") 
Cc: Scozzafava, MichaeiE; Matuszko, Jan; Lalley, Cara; Drinkard, Andrea 
Subject: News from EPA on the Effluent Guidelines and Standards for the Steam Electric Power 
Generating Point Source Category 

Hello Kristy and Pete, 

I would like to make you aware of news out of EPA today on the Effluent Guidelines and 
Standards for the Steam Electric Power Generating Point Source Category. 

The US. Environmental Protection Agency (EPA) has finalized a rule postponing certain 
compliance dates by two years for the effluent limitations guidelines and standards for steam 
electric power plants (ELG Rule) that were issued in November 2015. 

The final rule postpones the compliance dates for the best available technology economically 
achievable ("BAT'') effluent limitations and pretreatment standards ("PSES'') for two 
wastestreams at existing sources, bottom ash transport water and flue gas desulfurization 
("FGD '') wastewater, for a period of two years. 

Below is the link to the final rule website where a pre-publication version of the preamble and 
rule is available. 
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Regards, 

Rob 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004985-00002 



To: 
From: 
Sent: 
Subject: 

Matuszko, Jan [Matuszko. Jan@epa .gov] 
Wood, Robert 
Wed 9/13/2017 12:03:23 PM 
Re: Reply Brief- statement 

You probably saw I just said changes are fine by me. i Deliberative Process I Ex. 5 i 

~--------------------------oeiiberat~ve---pr-o-c-ess--7--E-x-:----s-------------------------r 
! ! 
i..·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·i 

Robert Wood 
Engineering and Analysis Division 
U.S. EPA, Office ofWater 

w ~---~-Q-~-=-~.2.2.:1~~-~~ 
C) i Personal Phone I Ex. 6 i 

l·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-j 

On Sep 13, 2017, at 7:58AM, Matuszko, Jan 

Hi Allison, 

wrote: 

Deliberative Process I Ex. 5 

From: Dennis, Allison 
Sent: Tuesday, September 12, 2017 9:57PM 
To: Levine, MaryEllen O'Donnell, Jessica (ENRD) 

Matuszko, Jan < 
Subject: RE: Reply Brief- statement 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004986-00001 



All, 

We made two more changes to the press release that I wanted to makes sure were ok with 
you all: 

Deliberative Process I Ex. 5 

Deliberative Process I Ex. 5 

From: Levine, MaryEllen 
Sent: Tuesday, September 12, 2017 10:14 AM 
To: Dennis, Allison O'Donnell, Jessica (ENRD) 

; Fotouhi, David 
Scozzafava, MichaeiE 

Matuszko, Jan < 
Subject: RE: Reply Brief- statement 

Attorney Client I Ex. 5 

So I suggest the edits, below ... 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004986-00002 



Mary Ellen 

Mary Ellen Levine 

Assistant General Counsel 

Water Law Office, Office of General Counsel 

7510 C WJC North 

(202) 564-1345 

From: Dennis, Allison 
Sent: Tuesday, September 12, 2017 9:40AM 
To: O'Donnell, Jessica (ENRD) 
Cc: Levine, MaryEllen 

Neugeboren, 

Hi all- attached is an updated version of the press release for Jessica's review. We would 
like to issue this tomorrow morning and I need to share with my press office as soon as 
possible. 

Deliberative Process I Ex. 5 

From: O'Donnell, Jessica (ENRD) l~~~~@JJ]b!QJ~ill{glll!§@~~J 
Sent: Tuesday, September 12, 2017 9:04AM 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004986-00003 



To: Dennis, Allison 
Cc: Levine, MaryEIIe 

id 
>; Scozzafava, MichaeiE 

>; Drinkard, Andrea 
Subject: Re: Reply Brief- statement 

Neugeboren, 

Could you please me the statement about the new rule that you'd like me to review along 
with a copy of the rule that is going to the Administrator for signature? The press statement 
in the email below appears to relate to the brief file yesterday. I'm not seeing on related to 
the new rule. 

Sent from my iPhone 

On Sep 11, 2017, at 8:47PM, Dennis, Allison wrote: 

Hi Jessica- it looks like it rule may be going to our Administrator for signature 
tomorrow. We would also like to announce this rule upon signature. Any way I can get 
your review and edits ( if any) on the press read first thing? Thanks ! -Allison 

Sent from my iPhone 

On Sep 11, 2017, at 3:59PM, O'Donnell, Jessica (ENRD) 
wrote: 

Jessica O'Donnell 

Senior Counsel for Appellate Matters 

Environmental Defense Section 

202.305.0851 

From: Levine, MaryEllen lm~~~~Jl§.!:Y.§~~~MlQYJ 
Sent: Monday, September 11, 2017 3:54PM 
To: Dennis, Allison 
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Neugeboren, Steven 
Cc: O'Donnell, Jessica (E 
MichaeiE ..,..-..;:,,..,..-:;,..,~i·~, 

Scozzafava, 
>; Drinkard, Andrea 

Subject: RE: Reply Brief- statement 

I Attorney Client I Ex. 51 
i i 
L·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-j 

Attached are my suggested edits. Thank you for including me in the review. 

Mary Ellen 

Mary Ellen Levine 

Assistant General Counsel 

Water Law Office, Office of General Counsel 

7510 C WJC North 

(202) 564-1345 

From: Dennis, Allison 
Sent: Monday, September 11, 2017 3:13PM 
To: Wood, Robert 

Jessica O'Donnell 
; Scozzafava, MichaeiE 
>; Drinkard, Andrea 

Subject: RE: Reply Brief- statement 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004986-00005 



DOJ 

While we are at it. .. 

OGC- are you fine with the attached press release announcing the anticipated 
final rule postponing the compliance periods? We would like to announce this 
action upon Administrator signature (expected within the day or so). 

From: Wood, Robert 
Sent: Monday, September 11, 2017 3:09 PM 
To: Dennis, Allison 

Jessica O'Donnell 
; Scozzafava, MichaeiE 
>; Drinkard, Andrea 

Subject: RE: Reply Brief- statement 

Fine with me. Thank you! 

From: Dennis, Allison 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004986-00006 



Sent: Monday, September 11, 2017 3:00 PM 
To: Wood, Robert 

Jessica O'Donnell 
; Scozzafava, MichaeiE 
>; Drinkard, Andrea 

Subject: RE: Reply Brief- statement 

Thanks all. 

Not to beat a dead horse, but could we make the following tweaks to improve 
clarity and eliminate redundancies?- Allison 

Holding Statement: 

Deliberative Process I Ex. 5 

From: Wood, Robert 
Sent: Monday, September 11, 2017 2:45PM 
To: Dennis, Allison Fotouhi, David 

geboren, Steven 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004986-00007 



Jessica O'Donnell 
; Scozzafava, MichaeiE 
>; Drinkard, Andrea 

Subject: RE: Reply Brief- statement 

Suggest the below edits in the statement and the background. Note deletion at 
the end of the background piece is consistent with Mary Ellen Levine's last 
message. (Good point MEL) 

From: Dennis, Allison 
Sent: Monday, September 11, 2017 2:20PM 
To: Fotouhi, David 

Jessica O'Donnell 
; Scozzafava, MichaeiE 
>; Drinkard, Andrea 

Subject: RE: Reply Brief- statement 

All, 

Andrea and I would like to make a few tweaks to the holding statement. Are 
these edits ok with you all? If so, we will then share with the OW front office team 
(Lee, Sarah, Mike, etc.), and then with OPA: 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004986-00008 



Holding Statement: 

Deliberative Process I Ex. 5 

From: Fotouhi, David 
Sent: Monday, September 11, 2017 1:36PM 
To: Wood, Robert Neugeboren, Steven 

Jessica O'Donnell 
>;Scozzafava, MichaeiE 

>; Drinkard, Andrea 
>; Dennis, Allison 

Subject: RE: Reply Brief- statement 

I just spoke with Liz Bowman-she would like a short desk statement and/or 
Q&A, not a statement that we would issue preemptively. Thanks. 

David Fotouhi 

Deputy General Counsel 

Office of General Counsel 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004986-00009 



U.S. Environmental Protection Agency 

Tel: +1 202.564.1976 

fotouhi.david@epa.gov 

From: Wood, Robert 
Sent: Monday, September 11, 2017 1:32PM 
To: Fotouhi, David Neugeboren, Steven 

Jessica O'Donnell 
; Scozzafava, MichaeiE 
>; Drinkard, Andrea 

>; Dennis, Allison 
Subject: Reply Brief- statement 

All + Mike Scozzafava, Allison Dennis and Andrea Drinkard: 

My understanding is OPA wanted a statement in case they got a question. Here 
is the statement in circulation at EPA now. We've notified OW comms folks that 
DOJ asked that their OPA be contacted by our OPA: 

Deliberative Process I Ex. 5 

From: Fotouhi, David 
Sent: Monday, September 11, 2017 1:24PM 
To: Neugeboren, Steven 
Cc: Levine, MaryEllen 

>; Wood, Robert 
Subject: Re: Motion- press statement 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004986-00010 



I'm not sureJAtt~-;~~;--c-ii·~-~-t·t-·E·~~-·-5·-·]Let me ask OPA what they had in mind. 
i..·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·J 

Sent from my iPhone 

On Sep 11, 2017, at 1:22PM, Neugeboren, Steven 
wrote: 

.-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·1 

I Attorney Client I Ex. 5 I 

i·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·J 

Steven Neugeboren 

Associate General Counsel 

Water Law Office 

Environmental Protection Agency 

202-564-5488 

From: Levine, MaryEllen 
Sent: Monday, September 11, 2017 12:36 PM 
To: Jessica O'Donnell 

Cc: Wood, Robert 
Subject: Fwd: Motion 

Here is a draft press statement to review. 

Fotouhi, David 

My computer isn't working and the incompetence of our support is beyond 
the pale. I am working off my phone. 

Sent from my iPhone 

Begin forwarded message: 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004986-00011 



From: "Wood, Robert" 
Date: September 11, 2017 at 12:30:51 PM EDT 
To: "Levine, MaryEllen" 
Cc: "Scozzafava, MichaelE" 
"Matuszko, Jan" ~~~~m(f~~~ 
Subject: FW: Motion 

MEL: 

OPA has asked for a brief statement on the motion. We drafted the 
statement below and have tried to keep it as simple as possible. 
Please have a look and let me know if any problems. Thanks 

Rob 

From: Wood, Robert 
Sent: Monday, September 11, 2017 12:29 PM 
To: Scozzafava, MichaeiE ~~~;.@Wlruri 
Matuszko, Jan 
Subject: RE: Motion 

A few edits. I will run this by OGC. 

Deliberative Process I Ex. 5 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004986-00012 



From: Scozzafava, MichaeiE 
Sent: Monday, September 11, 2017 11:40 AM 
To: Matuszko, Jan 
Cc: Wood, Robert < 
Subject: RE: Motion 

Allison asked me to try to come up with one sentence that describes 
what the motion asked for. What do you think of this? Obviously will 
need to run it by OGC. 

Deliberative Process I Ex. 5 

From: Matuszko, Jan 
Sent: Monday, September 11, 2017 8:02AM 
To: Scozzafava, MichaeiE ~~~~llli'f:L 
Cc: Wood, Robert 
Subject: Motion 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004986-00013 



This is the most recent one that I have ..... 

From: Neugeboren, Steven 
Sent: Sunday, September 10, 2017 3:49PM 
To: O'Donnell, Jessica (ENRD) 
Levine, MaryEllen 
Cc: Fotouhi, David 

>;Wood, Robert 
Subject: comments on steam brief 

Attached are my comments. Thanks Jessica 0 for the quick 
turnaround and consideration of our comments after hours. I 
don't have a lot of comments - r·-·-·-·-·-·-·-·-·-·-·-·-·Attorll'ey·-cfie-nTTE-x-~-·s·-·-·-·-·-·-·-·-·-·-·-·1 
·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·..1·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-) 

Attorney Client I Ex. 5 

Steven Neugeboren 
Associate General Counsel 
Water Law Office 
U.S Environmental Protection Agency 
202-564-5488 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004986-00014 



r·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·~ 

! ! 

I Personal Phone I Ex. 6 I (c) 
i..·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-j 

From: O'Donnell, Jessica (ENRD) 
Sent: Sunday, September 10, 2017 11:03 AM 
To: Levine, MaryEllen 
Cc: Neugeboren, Steven; Fotouhi, David; Matuszko, Jan; Wood, 
Robert 
Subject: RE: Quote from Mortgage Bankers that you cannot add 
process that isn't in text of APA 

Attorney Client I Ex. 5 

From: Levine, MaryEllen [Illi~~~~::!@.!Y.§~[l@~.§J;;LQY] 
Sent: Sunday, September 10, 2017 10:48 AM 
To: O'Donnell, Jessica (ENRD) < 
Cc: Neugeboren, Steven 
David >; Matuszko, Jan 

>;Wood, Robert 
Subject: Quote from Mortgage Bankers that you cannot add process 
that isn't in text of APA 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004986-00015 



Sorry I only attach slip opinion, having trouble accessing Lexis today. 

r----------------------Atto-r-riey--C1IEil1fT_E_X:---s----------------------~ 

i..·-~·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-! 

Quote: 

Attorney Client I Ex. 5 

Mary Ellen 

Mary Ellen Levine 

Assistant General Counsel 

Water Law Office, Office of General Counsel 

7510 C WJC North 

(202) 564-1345 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004986-00016 



To: Christensen, Christina[Christensen.Christina@epa.gov]; Lape, Jeff[lape.jeff@epa.gov]; 
Scozzafava, MichaeiE[Scozzafava.MichaeiE@epa.gov]; Matuszko, Jan[Matuszko.Jan@epa.gov] 
Cc: OST-MGR[OSTMGR@epa.gov] 
From: Wood, Robert 
Sent: Wed 9/6/2017 12:19:15 PM 
Subject: RE: FYI: EPA Defends Stay Of Utility ELG Despite Ruling Narrowing Delay Authority 

In yesterday's staff meeting I identified this as a Ninth Circuit decision, but it is not. It is district 
court decision from the Northern District of California. 

From: Christensen, Christina 
Sent: Wednesday, September 06, 2017 7:53AM 
To: Lape, Jeff <lape.jeff@epa.gov>; Wood, Robert <Wood.Robert@epa.gov>; Scozzafava, 
MichaelE <Scozzafava.MichaelE@epa.gov>; Matuszko, Jan <Matuszko.Jan@epa.gov> 
Subject: FYI: EPA Defends Stay Of Utility ELG Despite Ruling Narrowing Delay Authority 

Daily News 

(via 
lnsideEPA) 

September 05, 2017 

Environmentalists are invoking a federal district court ruling that vacated the Trump administration's delay of an 
Obama-era Interior Department (DOl) royalty rule as proof that EPA's similar delay of Clean Water Act (CWA) power 
plant effluent limits is also unlawful, but the agency says the decision shows that the CWA suit is procedurally flawed. 

The U.S. District Court for the District of Columbia from environmentalists and EPA over 
the proper impact of the royalty rule case, Becerra, eta/., v. DOl, after the judge there took a narrow view of agencies' 
authority to stay implementation of existing rules "pending judicial review" through little-used authority in the 
Administrative Procedure Act (APA). 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004987-00001 



Becerra dealt with a Trump DOl rule, issued under section 705 of APA, that sought to delay Obama-era requirements 
raising royalties for fossil fuel extraction on federal lands. 

But a federal magistrate judge in the northern district of California that agencies can only use APA 
section 705 to delay implementation of a rule if the policy's official effective date has not yet arrived. 

As a district court decision Becerra is not binding on other judges, but can provide "persuasive authority" in similar 
cases. 

Nevertheless, environmentalists say in that the same principle applies to EPA's delay of certain 
deadlines in the power plant effluent limitation guideline (ELG), which also relied on APA section 705 and came over 
a year after the rule's 2016 effective date. 

"Plaintiffs respectfully request that the Court consider the decision in Xavier Becerra, which was decided after 
Plaintiffs filed their consolidated reply in support of their motion for summary judgment and opposition to Defendants' 
and Defendant-Intervenors' motions for summary judgment, as supplemental authority in support of Plaintiffs' 
arguments," says the groups' notice of supplemental authority in Clean Water Action, eta/., v. Pruitt, eta/. 

While environmentalists are touting the impact of the ruling, EPA's focuses on details that it says back up 
its claim that only appellate courts can hear a challenge to its stay of the 2015 ELG --meaning the district court case 
must be dismissed or transferred. 

"Becerra found that, when an agency stays a rule under Section 705 of the Administrative Procedure Act after the 
rule's effective date, the agency has effectively repealed the rule. If this Court accepts the reasoning of Becerra, this 
case must be dismissed for lack of jurisdiction because only a United States Court of Appeals has jurisdiction to 
review a repeal of an effluent limitations guideline," the brief continues. 

EPA says that the cases, though similar, are not identical because the ELG targets being delayed are actually 
"applicability dates" rather than "deadlines." However, it does not explain how the two are distinct. 

"Becerra was addressing compliance deadlines, whereas this case involves the ELG Rule's future applicability dates. 
While 'compliance deadlines' and 'applicability dates' are often used interchangeably, there is a meaningful difference 
between the two concepts that impacts the persuasiveness of the Becerra opinion," the government's brief says. 

Power Plant ELG 

EPA's delay of the ELG postponed the date at which power plants' CWA discharge permits would be required to 
incorporate some of the rule's technology-based wastewater treatment mandates-- which would otherwise arrive as 
soon as 2018, for facilities whose permits are up for renewal in that year. That is because ELGs are not directly 
binding on dischargers; instead, they set requirements that permit writers must incorporate into their discharge limits. 

Referencing potential confusion on those permit deadlines, the agency says the Becerra decision shows that even if 
the D.C. court holds the APA stay of the ELG unlawful, it should stop short of scrapping the action and reinstating the 
2018 targets, in order to avoid conflict with that would invoke other authority to hold the ELG 
indefinitely. It notes that the Becerra court avoided reinstating DOl's royalties rule because that policy was scheduled 
to be formally repealed just days later. 

"Becerra declined to vacate the stay under Section 705 because the underlying rule was only days away from full 
repeal after a notice-and-comment rulemaking. In the case before this Court, EPA has conducted a separate notice
and-comment rulemaking regarding a stay of the Effluent Limitations Guidelines Rule ('ELG Rule'). The pending rule 
is currently before the Office of Management and Budget, suggesting that its issuance is imminent," the brief says. -
David LaRoss (QH[![Q~Qllir:!Q!~~QQIDJ 

204943 
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************************* 

Christina Christensen 

Special Assistant to the Office Director (On Detail) 

Office of Science and Technology 

(202) 566-0537 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004987-00003 



To: 
From: 
Sent: 
Subject: 

Matuszko, Jan [Matuszko. Jan@epa .gov] 
Scozzafava, MichaeiE 
Wed 9/13/2017 1:51:13 PM 
RE: steam electric rule 

Was just sending that email. Thanks 

From: Matuszko, Jan 
Sent: Wednesday, September 13,2017 9:50AM 
To: Scozzafava, MichaelE <Scozzafava.MichaelE@epa.gov> 
Subject: FW: steam electric rule 

Please send whatever we have to Sean. I don't think I have the latest versions. 

From: Ramach, Sean 
Sent: Wednesday, September 13,2017 9:47AM 
To: Matuszko, Jan Levine, MaryEllen 

Cc: Nagle, Deborah 
Zomer, Jessica 
Subject: RE: steam electric rule 

Hi Jan, 

I will share anything we put in writing, but questions will roll in hot and heavy from the States I 
am sure on how to proceed with permitting. 

Thanks for the draft email. If you can share any messaging/ desk statements the communications 
staff have developed, that would be helpful as well. 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004994-00001 



From: Matuszko, Jan 
Sent: Wednesday, September 13,2017 9:42AM 
To: Ramach, Sean Levine, MaryEllen 
Jordan, Ronald 
Cc: Nagle, Deborah< 
Scozzafava, MichaelE 
Subject: RE: steam electric rule 

Great. Please keep in mind that our communications folks have worked out messaging. It would 
be helpful if you share a draft of any written communications on this with us so we can ensure 
we are speaking with one voice. 

From: Ramach, Sean 
Sent: Wednesday, September 13,2017 9:40AM 
To: Levine, MaryEllen 

Cc: Nagle, Deborah< 
Scozzafava, MichaelE < 
Subject: RE: steam electric rule 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004994-00002 



Sorry, I missed that Mary Ellen attached the language. So I am good. 

From: Ramach, Sean 
Sent: Wednesday, September 13,2017 9:37AM 
To: Levine, MaryEllen 

Cc: Nagle, Deborah< 
Scozzafava, MichaelE < 
Subject: RE: steam electric rule 

Do you have a copy of the signed rule so I can look at the final language and start working on 
messaging? 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004994-00003 



From: Levine, MaryEllen 
Sent: Wednesday, September 13,2017 9:12AM 
To: Simons, Andrew McConkey, Diane 

Talty, Mark Jordan, Ronald 
>; Celeste, Laurel <•~~~~~~ru~• Bangser, Paul 

< > 
Cc: O'Donnell, Jessica (ENRD) <Jessica.O'Donnell@usdoj.gov>; Nagle, Deborah 

Zobrist, Marcus Ramach, Sean 
; Matuszko, Jan >; Neugeboren, Steven 

< 
Subject: FW: steam electric rule 

To my OGC Colleagues working on reconsideration and stays - - and my OWM colleagues in 
the permits division -

Today we are announcing the final postponement rule. Importantly, the preamble to this rule 
removed the section 705 stay (which had a broader scope than the postponement rule announced 
today). 

Today, we will be sending a one page letter to the court handling the challenge to the stay 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004994-00004 



informing them of this action. We will follow up with a brief to be filed next week arguing 
mootness. We will coordinate with you on that and Jessica Z already coordinated with Paul on 
an early draft. 

The final rule postpones two parts of the rule for existing sources (not new sources) - the earliest 
compliance date for effluent limitations and pretreatment standards for FGD wastewater and 
bottom ash transport water, from 2018 to 2020. The rule still requires compliance no later than 
2023. This means that permitting authorities if they were to write permits (practically some 
think states will wait until the new requirements are at least proposed to write new permits) 
would still be required to put the 2015 numeric effluent limits in permits, it is just that the 
earliest date for compliance would be 2020 rather than 2018. This will give OW a bit of time to 
do the new rulemaking upon reconsideration. 

Jessica Zomer is out until the 19thth; I am on travel to 2nd Cir. today for oral argument in 316(b) 
litigation tomorrow. Hoping to be compressed Friday to recharge. I won't be taking my 
computer to NYC. I'll have my phone though. 

Best, 

Mary Ellen 

Mary Ellen Levine 

Assistant General Counsel 

Water Law Office, Office of General Counsel 

7510 C WJC North 

(202) 564-1345 

From: Scozzafava, MichaelE 
Sent: Tuesday, September 12, 2017 4:24PM 
To: Wood, Robert Levine, MaryEllen 

Waterkeeper Alliance, Inc. v. EPA, No.1 :17cv9184 (S.D.N.Y.) ED_001413A_00004994-00005 



Subject: Fwd: steam electric rule 

Michael Scozzafava 

Acting Deputy Director 

Engineering and Analysis Division 

Sent from my iPhone 

Begin forwarded message: 

From: "Treimel, Ellen" 
To: "Scozzafava, MichaelE" 
Subject: FW: steam electric rule 

Hi Mike, 

Here is the final rule. It is going to the FR today. 

Ellen Treimel, Special Assistant 

Office of the Administrator 

U.S. Environmental Protection Agency 

WJC-N 3310 

202-564-0557 (w) 

703-667-0553 (c) 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004994-00006 



From: 
~~~~~~~~~~~ 

Sent: Tuesday, September 12, 2017 1:06PM 
To: Treimel, Ellen 
Subject: steam electric rule 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004994-00007 



To: Ramach, Sean[Ramach.Sean@epa.gov]; Levine, MaryEIIen[levine.maryellen@epa.gov]; 
Jordan, Ronald[ Jordan. Ronald@epa. gov] 
Cc: Nagle, Deborah[Nagle.Deborah@epa.gov]; Zobrist, Marcus[Zobrist.Marcus@epa.gov]; Zomer, 
Jessica[Zomer.Jessica@epa.gov] 
Sent: Wed 9/13/2017 1 :49:58 PM 
Subject: RE: steam electric rule 

From: Ramach, Sean 
Sent: Wednesday, September 13,2017 9:47AM 
To: Matuszko, Jan <Matuszko.Jan@epa.gov>; Levine, MaryEllen 
<levine.maryellen@epa.gov>; Jordan, Ronald <Jordan.Ronald@epa.gov> 
Cc: Nagle, Deborah <Nagle.Deborah@epa.gov>; Zobrist, Marcus <Zobrist.Marcus@epa.gov>; 
Zomer, Jessica <Zomer.Jessica@epa.gov> 
Subject: RE: steam electric rule 

Hi Jan, 

I will share anything we put in writing, but questions will roll in hot and heavy from the States I 
am sure on how to proceed with permitting. 

Thanks for the draft email. If you can share any messaging/ desk statements the communications 
staff have developed, that would be helpful as well. 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004996-00001 



From: Matuszko, Jan 
Sent: Wednesday, September 13,2017 9:42AM 
To: Ramach, Sean Levine, MaryEllen 
Jordan, Ronald 
Cc: Nagle, Deborah< 
Scozzafava, MichaelE 
Subject: RE: steam electric rule 

Great. Please keep in mind that our communications folks have worked out messaging. It would 
be helpful if you share a draft of any written communications on this with us so we can ensure 
we are speaking with one voice. 

From: Ramach, Sean 
Sent: Wednesday, September 13,2017 9:40AM 
To: Levine, MaryEllen 

Cc: Nagle, Deborah< 
Scozzafava, MichaelE 
Subject: RE: steam electric rule 

Sorry, I missed that Mary Ellen attached the language. So I am good. 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004996-00002 



From: Ramach, Sean 
Sent: Wednesday, September 13,2017 9:37AM 
To: Levine, MaryEllen 

Cc: Nagle, Deborah< 
Scozzafava, MichaelE < 
Subject: RE: steam electric rule 

Do you have a copy of the signed rule so I can look at the final language and start working on 
messaging? 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00004996-00003 



From: Levine, MaryEllen 
Sent: Wednesday, September 13,2017 9:12AM 
To: Simons, Andrew McConkey, Diane 

Talty, Mark Jordan, Ronald 
>; Celeste, Laurel <•~~~~~~ru~• Bangser, Paul 

< > 
Cc: O'Donnell, Jessica (ENRD) <Jessica.O'Donnell@usdoj.gov>; Nagle, Deborah 
< Zobrist, Marcus Ramach, Sean 
< ; Matuszko, Jan >; Neugeboren, Steven 
< 
Subject: FW: steam electric rule 

To my OGC Colleagues working on reconsideration and stays - - and my OWM colleagues in 
the permits division -

Today we are announcing the final postponement rule. Importantly, the preamble to this rule 
removed the section 705 stay (which had a broader scope than the postponement rule announced 
today). 

Today, we will be sending a one page letter to the court handling the challenge to the stay 
informing them of this action. We will follow up with a brief to be filed next week arguing 
mootness. We will coordinate with you on that and Jessica Z already coordinated with Paul on 
an early draft. 

The final rule postpones two parts of the rule for existing sources (not new sources) - the earliest 
compliance date for effluent limitations and pretreatment standards for FGD wastewater and 
bottom ash transport water, from 2018 to 2020. The rule still requires compliance no later than 
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2023. This means that permitting authorities if they were to write permits (practically some 
think states will wait until the new requirements are at least proposed to write new permits) 
would still be required to put the 2015 numeric effluent limits in permits, it is just that the 
earliest date for compliance would be 2020 rather than 2018. This will give OW a bit of time to 
do the new rulemaking upon reconsideration. 

Jessica Zomer is out until the 19thth; I am on travel to 2nd Cir. today for oral argument in 316(b) 
litigation tomorrow. Hoping to be compressed Friday to recharge. I won't be taking my 
computer to NYC. I'll have my phone though. 

Best, 

Mary Ellen 

Mary Ellen Levine 

Assistant General Counsel 

Water Law Office, Office of General Counsel 

7510 C WJC North 

(202) 564-1345 

From: Scozzafava, MichaelE 
Sent: Tuesday, September 12, 2017 4:24PM 
To: Wood, Robert Levine, MaryEllen 
Subject: Fwd: steam electric rule 

Michael Scozzafava 

Acting Deputy Director 
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Engineering and Analysis Division 

Sent from my iPhone 

Begin forwarded message: 

From: "Treimel, Ellen" 
To: "Scozzafava, MichaelE" 
Subject: FW: steam electric rule 

Hi Mike, 

Here is the final rule. It is going to the FR today. 

Ellen Treimel, Special Assistant 

Office of the Administrator 

U.S. Environmental Protection Agency 

WJC-N 3310 

202-564-0557 (w) 

703-667-0553 (c) 

From: 
~~~~~~~~~~~ 

Sent: Tuesday, September 12, 2017 1:06PM 
To: Treimel, Ellen 
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Subject: steam electric rule 
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To: Wood, Robert[Wood.Robert@epa.gov] 
Cc: Lape, Jeff[lape.jeff@epa.gov]; Zipf, Lynn[Zipf.Lynn@epa.gov]; Scozzafava, 
MichaeiE[Scozzafava.MichaeiE@epa.gov]; Matuszko, Jan[Matuszko.Jan@epa.gov]; Christensen, 
Christina[Christensen.Christina@epa.gov]; Adler, Jacob[adler.jacob@epa.gov] 
From: Crawford, Tiffany 
Sent: Thur 9/28/2017 1:11 :40 PM 
Subject: RE: WEFTEC PPT 

Thank you Rob. I have copied Jake Adler, who is drafting the slides on tech innovation, so he is 
aware of your offer to provide review. 

Tiffany N. Crawford 

Special Assistant 

US Environmental Protection Agency 

Office of Science and Technology 

Office of Water 

Other Contact Information: 

Email: Crawford. Tiffany@epa.gov 

Office: (202) 566-2375 

From: Wood, Robert 
Sent: Thursday, September 28, 2017 9:08AM 
To: Crawford, Tiffany <Crawford.Tiffany@epa.gov> 
Cc: Lape, Jeff <lape.jeff@epa.gov>; Zipf, Lynn <Zipf.Lynn@epa.gov>; Scozzafava, MichaelE 
<Scozzafava.MichaelE@epa.gov>; Matuszko, Jan <Matuszko.Jan@epa.gov> 
Subject: WEFTEC PPT 

Attached are slides with EAD additions. We are also happy to review any added material on 
technology innovation. 
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Also, Mike has updated the confirmation fact sheets on sharepoint. 
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To: 
From: 
Sent: 
Subject: 

Matuszko, Jan [Matuszko. Jan@epa .gov] 
Zomer, Jessica 
Wed 8/16/2017 6:21:05 PM 
RE: Summary of "New" Comments from Public Hearing 

Some thoughts in response to your questions. I just focused on what was highlighted. 

Jessica 

From: Matuszko, Jan 
Sent: Tuesday, August 15, 2017 7:23AM 
To: Zomer, Jessica <Zomer.Jessica@epa.gov> 
Subject: Summary of "New" Comments from Public Hearing 

Hi Jessica, 

Ron asked ERG to perform a rough comparison of information from the public hearing (oral 
statements and hard copies dropped off) to the public comments submitted via regulations.gov. 
To review the public comment topics, ERG downloaded EPA's summary working file from the 
SharePoint site. ERG then reviewed the transcript and written materials and compiled a list of 
"new" issues and arguments that appeared to not be explicitly included in the public comments. 

Since ERG was not involved in drafting comment responses and didn't review any of the public 
comments, this comparison relies heavily on the SharePoint file to identify what was "new" 
(excluding "off-topic" support of the 2015 Final Rule not related to the compliance dates). 

I went through and annotated this document with my thoughts on whether we needed to do 
additional work. Areas that I think may be in question are highlighted in yellow. I decided it was 
better to err on the conservative side in preparing this document. I would rather flag something 
that may not be needed then skip over something that is. 
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So, please look over the document with my annotations. Once I feel comfortable that you and I 
are on the same page, then we can proceed accordingly. 

You know where to find me if there is something we should discuss. © 

Jan 
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To: 
From: 
Sent: 
Subject: 

Matuszko, Jan [Matuszko. Jan@epa .gov]; Gerstein, Arielle[gerstei n. arielle@epa .gov] 
Pritts, Jesse 
Wed 8/23/2017 8:02:17 PM 
RE: Is this an accurate statement? 

Some commenters did ask for time beyond 2023. However, I would say that none offered 
specific examples of expenditures that were being driven by the 2023 deadline. Here are some 
specific comment summaries to give some perspective: 

With respect to the duration of the postponement, commenter contends that the CW A does not 
impose a requirement for EPA to revise ELGs within a specified time frame. Commenter 
believes that two years is an appropriate goal, but suggests that the postponement should extend 
until EPA promulgates a final rule with compliance dates that provide sufficient time for 
implementation (and therefore not limit itself to a set deadline). 

The duration of the postponement should be added to any new applicability dates. 

Want a 1 0-year delay for BAT control implementation based on 2 operating permit renewal 
cycles for existing facilities who are indirect dischargers. 

New compliance deadlines should not be established until EPA has completed its reconsideration 
and potential new rulemaking activities. 

Establishing new deadlines without knowing the extent of the effort or time needed to complete 
reconsideration and potential new rulemaking activities would complicate compliance efforts. 

Also supports compliance date extension to allow for the 5-year renewal cycle ofNPDES 
permits to allow state agencies sufficient time to accommodate all facilities and to provide 
supply chain flexibility for technology and construction resources. 

Extension should also accommodate state agency rulemaking and legislative processes that must 
first occur in many states (including Oklahoma) prior to state agencies having authority to 
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incorporate EPA's revised rule requirements into NPDES permits. 

States like Oklahoma will require at least one to two years to adopt the federal rule and then 
place the compliance requirements into permits, which could be a further one to five years after 
the federal rule has been finalized. 

Although BPU earlier requested that the ELG compliance deadlines be set as December 31, 2023 
or later at the discretion of the state Director, however events since May 2017 suggest that this is 
too early due to effect of other EPA regulations that are expected to be reviewed. 

Effects of other regulations on wastewater must be in place and understood before ELG 
compliance deadlines can be set and the cumulative cost and interplay among rules such as the 
ELGs, the CCR rule and the CAA section 111 (d) rules must be considered. 

Because of the uncertainty of finding treatment options that will consistently meet the ELG 
limits, SCAN A is closely evaluating zero discharge technologies for the treatment of FGD 
wastewater. Preliminary capital expenditure estimates exceed $100 million to implement zero 
discharge technologies at each of the Williams and Wateree stations. 

NPPD is in the process of converting at least one of two units at the Sheldon Station to an 
alternative fuel in the 2021-2022 time frame. Planning, engineering, budgeting and constructing 
the conversion to zero discharge for the bottom ash transport water will be extremely challenging 
unless the compliance dates are postponed. 

From: Matuszko, Jan 
Sent: Wednesday, August 23, 2017 1:25PM 
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To: Pritts, Jesse <Pritts.Jesse@epa.gov>; Gerstein, Arielle <gerstein.arielle@epa.gov> 
Subject: RE: Is this an accurate statement? 
Importance: High 

Asked another way, did anyone specifically ask us to move the 2023 date and, if so, what was 
their rationale? 

From: Matuszko, Jan 
Sent: Wednesday, August 23, 2017 1:24PM 
To: Pritts, Jesse Gerstein, Arielle 
Subject: Is this an accurate statement? 
Importance: High 

Deliberative Process I Ex. 5 
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To: 
From: 
Sent: 

Matuszko, Jan [Matuszko. Jan@epa .gov] 
Gerstein, Arielle 
Fri 8/11/2017 9:09:49 PM 

Subject: FW: Updated steam postponement rule that incorporates additional OGC edits 

Hey Jan, 

I noticed when I opened this version attached, the header on the signature page had the wrong 
page numbers, which I fixed yesterday. That was the only thing I fixed so I fixed it again before 
sending it to Ann but just for version control, if anyone needs to make updates, it's here: 

I:\EAD\Steam Electric\Compliance Deadline Extension\Final Rule 

The file is labeled FRN_ Steam Electric Delay Final 8.11.17 OGC Edits 

From: Matuszko, Jan 
Sent: Friday, August 11, 2017 1:12PM 
To: Evalenko, Sandy <Evalenko.Sandy@epa.gov> 
Cc: Gerstein, Arielle <gerstein.arielle@epa.gov> 
Subject: Updated steam postponement rule that incorporates additional OGC edits 
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To: Lalley, Cara[Lalley.Cara@epa.gov] 
Cc: Southerland, Elizabeth [Southerland. El izabeth@epa .gov]; Scozzafava, 
MichaeiE[Scozzafava.MichaeiE@epa.gov]; Matuszko, Jan[Matuszko.Jan@epa.gov]; Zipf, 
Lynn[Zipf.Lynn@epa.gov] 
From: Wood, Robert 
Sent: Thur 5/25/2017 8:02:58 PM 
Subject: Stakeholder Outreach RE: URGENT REVIEW: Steam Electric PR 

Cara, 

If it is necessary to do a stakeholder email on this action, we will base it on the content of the 
press release. We need clear direction when to send the emails (day and hour). We do not want 
to get ahead of the press release unless that is the direction from OP A through OW to us. 
Thanks 

Rob 

From: Lalley, Cara 
Sent: Thursday, May 25, 2017 3:52PM 
To: Wood, Robert <Wood.Robert@epa.gov> 
Cc: Scozzafava, MichaelE <Scozzafava.MichaelE@epa.gov> 
Subject: RE: URGENT REVIEW: Steam Electric PR 

Thanks! 

From: Wood, Robert 
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Sent: Thursday, May 25,2017 3:41PM 
To: Lalley, Cara 
Cc: Scozzafava, MichaelE 
Subject: RE: URGENT REVIEW: Steam Electric PR 

Cara, 

Edited one paragraph. Attached version shows the edits. Please use this. Thanks 

Rob 

From: Lalley, Cara 
Sent: Thursday, May 25,2017 2:21PM 
To: Wood, Robert 
Cc: Scozzafava, MichaelE 
Subject: FW: URGENT REVIEW: Steam Electric PR 

Allison said Benita is fine with the press release, but since they can't get to Mike right now, she 
hoped you could review it for "red flag" edits, even while OP A reviews it. Allison knows Betsy 
is busy on the WDD call and likely won't review the release. And she knows OPA will mess 
with the release-just trying to put OW's best foot forward under the circumstances. Thanks 
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From: Dennis, Allison 
Sent: Thursday, May 25, 2017 2:12PM 
To: Shapiro, Mike 

Robert 
Cc: Lalley, Cara < 
Subject: RE: URGENT REVIEW: Steam Electric PR 

w I attachment 

From: Dennis, Allison 
Sent: Thursday, May 25, 2017 2:01 PM 
To: Shapiro, Mike 

Robert <ID2QQ~~1@~bill2Y 
Cc: Lalley, Cara 
Subject: URGENT REVIEW: Steam Electric PR 
Importance: High 

Wood, 

Wood, 

OP A is asking me for the release now. Please see the attached and what's pasted below. 
After your review, OP A asked me to share with Sarah G. Mike- how would you like me to 
handle that? -Allison 

EPA Proposes to Postpone Certain Compliance Dates for Steam Electric Power Plant 
Effluent Guidelines Rule 

WASHINGTON-- The U.S. Environmental Protection Agency (EPA) is proposing to postpone 
certain compliance dates in the effluent limitations guidelines and standards for steam electric 
power plants, published in November 2015. 

Today' s action is intended as a temporary, stopgap measure to prevent the unnecessary 
expenditure of resources by steam electric power plants until EPA completes reconsideration of 
the 2015 rule. 
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"The far-ranging issues contained in the reconsideration petitions warrant careful consideration 
by EPA," said Administrator Scott Pruitt. "In the meantime, this measure would provide relief 
for certain facilities from the deadlines under the existing rule." 

Specifically, EPA proposes to postpone the compliance dates for the more stringent best 
available technology economically achievable ("BAT") requirements in the 2015 rule for each of 
the following wastestreams: fly ash transport water, bottom ash transport water, flue gas 
desulfurization ("FGD") wastewater, flue gas mercury control wastewater, and gasification 
wastewater. 

The 2015 rule updated standards that were in place since 1982, incorporating technology 
improvements in the steam electric power industry over the last three decades to prevent toxic 
pollutants from entering streams, rivers and lakes. Under the rule, existing power plants would 
phase in the requirements between 20 18 and 2023. 

Last month EPA announced that it agreed with two administrative petitions asking the agency to 
reconsider the 2015 rule, and the Agency postponed the same compliance dates pending judicial 
review, pursuant to Section 705 of the Administrative Procedure Act. The 2015 rule has been 
under litigation since December 20 15so EPA is undertaking this notice-and-comment 
rulemaking under the Clean Water Act to postpone certain compliance dates in the rule in the 
event that the litigation ends, and also while the Agency reconsiders the rule. 

EPA is requesting a 30 day comment period that will begin upon publication in the Federal 
Register at: and searching for EPA-HQ-OW-2009-0819. 
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To: 
Cc: 
From: 
Sent: 
Subject: 

Rob, 

Wood, Robert[Wood.Robert@epa.gov] 
Matuszko, Jan [Matuszko. Jan@epa .gov] 
Scozzafava, MichaeiE 
Wed 9/13/2017 1 :35:23 PM 
RE: Outreach Emails 

Use this email instead of the last one I sent you. It has the update list of hearing attendees. 

Thanks! 

Mike 

Draft Email: 

I would like to make you aware of news out of EPA today on the Effluent Guidelines and 
Standards for the Steam Electric Power Generating Point Source Category. 

The US. Environmental Protection Agency (EPA) has finalized a rule postponing certain 
compliance dates by two years for the effluent limitations guidelines and standards for steam 
electric power plants (ELG Rule) that were issued in November 2015. 

The final rule postpones the compliance dates for the best available technology economically 
achievable ("BAT'') effluent limitations and pretreatment standards ("PSES'') for two 
wastestreams at existing sources, bottom ash transport water and flue gas desulfurization ( 
"FGD '') wastewater, for a period of two years. 

Below is the link to the final rule website where a pre-publication version of the preamble and 
rule is available. 
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Sierra Club ( ) 

Environmental Integrity Project ( ) 

EarthJustice ( ) 

ACWA( ) 

ASDWA( ) 

NACWA(~~~~~~~) 

ECOS ( ~~~~~) 

Tribal Water Caucus ( ~~~~~~~~~) 

Hearing Attendees: 

mahyar.sorour@mail.house.gov 

aharen@bluewaterbaltimore.org 

sam@catawbariverkeeper.org 

JPang@biologicaldiversity .org 

abidagit@yahoo.com 

svia@umd.edu 
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dlc. ortiz@gmail.com 

agrinberg@cleanwater.org 

lthorp@cleanwater.org 

jesse@ coosa. org 

tmcguire@earthjustice.org 

mozaeta@earthjustice.org 

msoules@earthjustice.org 

csummers@earthjustice. org 

vfaj ardo@environmentalintegrity. onmicrosoft.com 

slee@environmentalintegrity.onmicrosoft.com 

anathan@Environmentalintegrity.onmicrosoft.com 

amesnikoff@elpc.org 

BPorter@greenamerica.org 

ayatetems@gmail.com 

gunpowderriverkeeper@gmail.com 

awisner@lcv.com 

prsmail@gmail.com 

j devine@nrdc. org 

kattar@psr.org 

bgottlieb@psr.org 

mhammersmith@psr.org 

ktopalis@psr. org 

phillip@prknetwork. org 
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arehn@prairierivers.org 

dalal.aboulhosn@sierraclub.org 

cara.bottorff@sierraclub.org 

judybumam@gmail.com 

drdagit@yahoo.com 

julio.gozumen@sierraclub.org 

re. pinnola@gmail.com 

benhulsedc@yahoo.com 

brianwilis@sierraclub .com 

etedsen@gmail.com 

kailiemelch5627 @gmail.com 

fholleman@selcnc.org 

pharrison@waterkeeper.org 

cslaughter@publicpower.org 

venu.ghanta@duke-energy.com 

rbozek@eei.org 

hbartholomot@eei.org 

kbulleit@hunton.com 

info@voteforjoe20 18.com 

info@voteforjoe20 18.com 

mbiesecker@ap.org 

laura.mojonnier@argus.com 

asaiyid@bna.com 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00005041-00004 



awittenberg@eenews.net 

dlaruss@npnews.com 

j gould@leftright. tv 

tali a. buford@propublica. org 

mcollins@gamaett.com 

aroberson@asdwa.org 

peg. griffin@att.com 

dailan.j .long@gmail.com 

rsbroder62@gmail.com 

pldonovan@outlook.com 

smccoin@gmail.com 
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To: 
From: 
Sent: 
Subject: 

Jan, 

Matuszko, Jan [Matuszko. Jan@epa .gov] 
Covington, James 
Tue 8/8/2017 5:41:40 PM 
Fw: comments from ICF 

I am off the rest of the week. I hope we can talk today about these edits. If not, I can just make the 
changes and send them to Jesse? 

James C. Covington, Ill 
OW/OST/EAD/EEAB 
Senior Economist 
6233J 
1200 Pennsylvania Ave. NW 
Washington, DC 20460 
202 566-1 034 

From: Covington, James 
Sent: Tuesday, August 8, 2017 9:36AM 
To: Matuszko, Jan 
Cc: Jordan, Ronald 
Subject: comments from ICF 

Jan, 

I wanted to make sure what was said in the document was how we did the analysis and we have a few 
things that need to be addressed. Isabelle made the comments in the attached file. 

Please call and lets discuss if needed. 

James C. Covington, Ill 
OW/OST/EAD/EEAB 
Senior Economist 
6233J 
1200 Pennsylvania Ave. NW 
Washington, DC 20460 
202 566-1 034 
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To: OST-MGR[OSTMGR@epa.gov] 
Cc: Lalley, Cara[Lalley.Cara@epa.gov]; Martin, Jeanette[Martin.Jeanette@epa.gov]; Brawner, 
Harvette[Brawner.Harvette@epa.gov]; Snowden, Belinda[snowden.belinda@epa.gov]; McRae, 
Evelyn[McRae. Evelyn@epa .gov] 
From: Christensen, Christina 
Sent: Thur 5/25/2017 8:02:37 PM 
Subject: Upcoming OST Actions and CMS/FOIA updates (week of 5/29) 

Attached is a list of upcoming OST Actions for the week of May 29, 2017, as well as an excel 
spreadsheet with CMS and FOIA updates. Please let me know if you have any questions. 

************************* 

Christina Christensen 

Special Assistant to the Office Director (On Detail) 

Office of Science and Technology 

(202) 566-0537 
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To: 
From: 
Sent: 
Subject: 

Matuszko, Jan [Matuszko. Jan@epa .gov] 
Scozzafava, MichaeiE 
Tue 9/12/2017 12:42:22 PM 
RE: Reply Brief- statement 

r·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·o-efi"t)(iraiive-·-·P·roc"es-s-·I·-Ei·:·-·-s-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·1 Plus it's right out of the rule. 
i.-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-i 

From: Matuszko, Jan 
Sent: Tuesday, September 12, 2017 8:36AM 
To: Scozzafava, MichaeiE <Scozzafava.MichaeiE@epa.gov> 
Subject: Fw: Reply Brief- statement 

I defer to you. The language is right out of the summary (which she reviewed) and it's 
not being changed now. If you think the press release without the language is fine then 
go with that. If it is stronger with it, then go with that since it's already in the preamble to 
the rule. 

From: Levine, MaryEllen 
Sent: Tuesday, September 12, 2017 8:33AM 
To: Matuszko, Jan 
Cc: Dennis, Allison; Wood, Robert; Scozzafava, MichaeiE; Lalley, Cara 
Subject: Re: Reply Brief- statement 

Attorney Client I Ex. 5 

Sent from my iPhone 

On Sep 12, 2017, at 6:45AM, Matuszko, Jan wrote: 

Good morning Mary Ellen, 
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Attorney Client I Ex. 5 
Please advise. 

Jan 

From: Dennis, Allison 
Sent: Monday, September 11, 2017 8:42PM 
To: Wood, Robert; Scozzafava, MichaeiE; Lalley, Cara; Matuszko, Jan 
Subject: Re: Reply Brief- statement 

Hi guys- now that I know this rule is getting signed tomorrow I want to speed up 
the press release review. Are you ok with Maryellen's changes to the press 
release? If so, I'll accept and send the press release to opa tomorrow morning . 

Sent from my iPhone 

On Sep 11, 2017, at 4:08PM, Dennis, Allison 

I defer to you all on ME's suggested edits to the press release. 

From: Levine, MaryEllen 
Sent: Monday, September 11, 2017 3:54PM 
To: Dennis, Allison 

Steven 
Cc: Jessica O'Donnell 

>; Drinkard, Andrea 
Subject: RE: Reply Brief- statement 

wrote: 

Neugeboren, 

I Attorney Client I Ex. 51 
i ! 
l·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-i 
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Attached are my suggested edits. Thank you for including me in the review. 

Mary Ellen 

Mary Ellen Levine 

Assistant General Counsel 

Water Law Office, Office of General Counsel 

7510 C WJC North 

(202) 564-1345 

From: Dennis, Allison 
Sent: Monday, September 11, 2017 3:13PM 
To: Wood, Robert 

Jessica O'Donnell 
; Scozzafava, MichaeiE 
>; Drinkard, Andrea 

Subject: RE: Reply Brief- statement 

DOJ 

While we are at it. .. 

OGC- are you fine with the attached press release announcing the anticipated final 
rule postponing the compliance periods? We would like to announce this action upon 
Administrator signature (expected within the day or so). 
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From: Wood, Robert 
Sent: Monday, September 11, 2017 3:09 PM 
To: Dennis, Allison 

Jessica O'Donnell 
, Scozzafava, MichaeiE 
>; Drinkard, Andrea 

Subject: RE: Reply Brief- statement 

Fine with me. Thank you! 

From: Dennis, Allison 
Sent: Monday, September 11, 2017 3:00 PM 
To: Wood, Robert 

Jessica O'Donnell 
; Scozzafava, MichaeiE 
>; Drinkard, Andrea 

Subject: RE: Reply Brief- statement 

Thanks all. 

Not to beat a dead horse, but could we make the following tweaks to improve clarity 
and eliminate redundancies?- Allison 
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Holding Statement: 

Deliberative Process I Ex. 5 

From: Wood, Robert 
Sent: Monday, September 11, 2017 2:45PM 
To: Dennis, Allison 

Jessica O'Donnell 
; Scozzafava, MichaeiE 
>; Drinkard, Andrea 

Subject: RE: Reply Brief- statement 

Suggest the below edits in the statement and the background. Note deletion at the 
end of the background piece is consistent with Mary Ellen Levine's last message. 
(Good point MEL) 
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From: Dennis, Allison 
Sent: Monday, September 11, 2017 2:20PM 
To: Fotouhi, David 

Jessica O'Donnell 
; Scozzafava, MichaeiE 
>; Drinkard, Andrea 

Subject: RE: Reply Brief- statement 

All, 

Andrea and I would like to make a few tweaks to the holding statement. Are these 
edits ok with you all? If so, we will then share with the OW front office team (Lee, 
Sarah, Mike, etc.), and then with OPA: 

Holding Statement: 

Deliberative Process I Ex. 5 
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From: Fotouhi, David 
Sent: Monday, September 11, 2017 1:36PM 
To: Wood, Robert Neugeboren, Steven 

< 
Dennis, Allison < 
Subject: RE: Reply Brief- statement 

I just spoke with Liz Bowman-she would like a short desk statement and/or Q&A, not 
a statement that we would issue preemptively. Thanks. 

David Fotouhi 

Deputy General Counsel 

Office of General Counsel 

U.S. Environmental Protection Agency 

Tel: +1 202.564.1976 

From: Wood, Robert 
Sent: Monday, September 11, 2017 1:32PM 
To: Fotouhi, David Neugeboren, Steven 

< 
Dennis, Allison < 
Subject: Reply Brief- statement 

All + Mike Scozzafava, Allison Dennis and Andrea Drinkard: 
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My understanding is OPA wanted a statement in case they got a question. Here is the 
statement in circulation at EPA now. We've notified OW comms folks that DOJ asked 
that their OPA be contacted by our OPA: 

Deliberative Process I Ex. 5 

From: Fotouhi, David 
Sent: Monday, September 11, 2017 1:24PM 
To: Neugeboren, Steven 
Cc: Levine, MaryEllen 

>; Wood, Robert 
Subject: Re: Motion- press statement 

I'm not sure.[~j-~~~~~~--~-~~~~~-/_~~~--~]Let me ask OPA what they had in mind. 

Sent from my iPhone 

On Sep 11, 2017, at 1:22PM, Neugeboren, Steven 
wrote: 

~----------------Atto-rn-ey----cr•-e-ni-T--E-x-:----s----------------1 
i.·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·l 

Steven Neugeboren 

Associate General Counsel 

Water Law Office 

Environmental Protection Agency 
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202-564-5488 

From: Levine, MaryEllen 
Sent: Monday, September 11, 2017 12:36 PM 
To: Jessica O'Donnell :::J§~@QJJQll!l§illfQ~~lillrY 

Cc: Wood, Robert 
Subject: Fwd: Motion 

Here is a draft press statement to review. 

Fotouhi, David 

My computer isn't working and the incompetence of our support is beyond 
the pale. I am working off my phone. 

Sent from my iPhone 

Begin forwarded message: 

From: "Wood, Robert" 
Date: September 11, 2017 at 12:30:51 PM EDT 
To: "Levine, MaryEllen" < 
Cc: "Scozzafava, Michael 
"Matuszko, Jan" 
Subject: FW: Motion 

MEL: 

OPA has asked for a brief statement on the motion. We drafted the 
statement below and have tried to keep it as simple as possible. Please 
have a look and let me know if any problems. Thanks 

Rob 

From: Wood, Robert 
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Sent: Monday, September 11, 2017 12:29 PM 
To: Scozzafava, MichaeiE Matuszko, 
Jan 
Subject: RE: Motion 

A few edits. I will run this by OGC. 

Deliberative Process I Ex. 5 

From: Scozzafava, MichaeiE 
Sent: Monday, September 11, 2017 11:40 AM 
To: Matuszko, Jan 
Cc: Wood, Robert < 
Subject: RE: Motion 

Allison asked me to try to come up with one sentence that describes what 
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the motion asked for. What do you think of this? Obviously will need to run 
it by OGC. 

Deliberative Process I Ex. 5 

From: Matuszko, Jan 
Sent: Monday, September 11, 2017 8:02AM 
To: Scozzafava, MichaeiE @~~e.ru;~;my 
Cc: Wood, Robert 
Subject: Motion 

This is the most recent one that I have ..... 

From: Neugeboren, Steven 
Sent: Sunday, September 10, 2017 3:49PM 
To: O'Donnell, Jessica (ENRD) :::~~~~~!lru!@~!QLJQ.QY 
MaryEllen 
Cc: Fotouhi 

>;Wood, Robert 
Subject: comments on steam brief 

Attached are my comments. Thanks Jessica 0 for the quick 
turnaround and consideration of our comments after hours. I don't 
have a lot of comments - r_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_~#-~-~~~_y_-~i_i_~~fT~~:-_-~---_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_] 

~-----Aittirn-ey----c1Ie-ni--I---Ex-:----s-----l 
i-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-i 
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Attorney Client I Ex. 5 

Steven Neugeboren 
Associate General Counsel 
Water Law Office 
U.S Environmental Protection Agency 
202-564-5488 

!:~~:~~~~~~~~~:~~~~:~~~~~:~~-~~] (c) 

From: O'Donnell, Jessica (ENRD) :::~~~~!Q!JD..ru!@~!QLJQ.QY 
Sent: Sunday, September 10, 2017 11:03 AM 
To: Levine, MaryEllen 
Cc: Neugeboren, Steven; Fotouhi, David; Matuszko, Jan; Wood, Robert 
Subject: RE: Quote from Mortgage Bankers that you cannot add process 
that isn't in text of APA 

Attorney Client I Ex. 5 
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i·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·1 

I Attorney Client I Ex. 51 
i i 
i-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·J 

From: Levine, MaryEllen l!:lli~~Y!O~:!EI~~@§~~Y.I 
Sent: Sunday, September 10, 2017 10:48 AM 
To: O'Donnell, Jessica (ENRD) < 
Cc: Neugeboren, Steven 

VVood, Robert > 
Subject: Quote from Mortgage Bankers that you cannot add process that 
isn't in text of APA 

Sorry I only attach slip opinion, having trouble accessing Lexis today. 

~---------Atto-rriey---c-~-~-e-ni7 ___ E_x_: ____ s ________ 1 

l·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·J 

Quote: 

Attorney Client I Ex. 5 

Mary Ellen 
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Mary Ellen Levine 

Assistant General Counsel 

Water Law Office, Office of General Counsel 

7510 C WJC North 

(202) 564-1345 

<Steam ELG Postponement Final Rule_Press Release_9_11_17v2 mel 
ogc.docx> 
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To: Strassler, Eric[Strassler.Eric@epa.gov] 
Cc: Scozzafava, MichaeiE[Scozzafava.MichaeiE@epa.gov]; Matuszko, 
Jan[Matuszko.Jan@epa.gov] 
From: Lalley, Cara 
Sent: Wed 9/13/2017 1 :32:37 PM 
Subject: Re: Updated Steam Electric press release 

Thanks. At least for the time being, I think it's ok to use this as intro language above your link(s) 
to the FRN and fact sheet (but below the text you already have): 

EPA has finalized a rule postponing certain compliance dates in the November 
2015 rule by two years. 

Sent from my iPhone 

On Sep 13, 2017, at 9:25AM, Strassler, Eric wrote: 

The pre-pub file is ready for posting, but no one has told me what text they want to insert on 
the web page. 

Currently the section reads as follows. 

Pending Litigation & Rule Reconsideration 

EPA received multiple petitions for review challenging the regulations, which were 
consolidated in the U.S. Court of Appeals for the Fifth Circuit on December 8, 2015. The 
Agency later received petitions for administrative reconsideration of the final rule, in March 
and April 2017. EPA informed the petitioners that it will reconsider the rule. EPA also sent 
a letter to the states reminding them of flexibilities available to NPDES permitting 
authorities under the Final Rule. In light of the reconsideration, EPA views that it is 
appropriate to postpone impending deadlines as a temporary, stopgap measure to prevent 
the unnecessary expenditure of resources until it completes reconsideration of the 2015 rule. 

After carefully considering the petitions, on August 11, 2017, the Administrator signed a 
letter announcing his decision to conduct a rulemaking to potentially revise the new, more 
stringent BAT effluent limitations and pretreatment standards for existing sources in the 
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2015 rule that apply to bottom ash transport water and flue gas desulfurization (FGD) 
wastewater. As part of the rulemaking process, EPA will provide notice and an opportunity 
for public comment on any proposed revisions to the 2015 rule. 

From: Lalley, Cara 
Sent: Wednesday, September 13,2017 9:17AM 
To: Strassler, Eric 
Cc: Scozzafava, MichaelE 
Subject: Fwd: Updated Steam Electric press release 

Hi- are we close on the web front? 

Thanks 

Sent from my iPhone 

Begin forwarded message: 

From: "Dennis, Allison" 
Date: September 13, 2017 at 8:58:00 AM EDT 
To: "Lalley, Cara" 
Subject: Fwd: For your review: Updated Steam Electric press release 

FYI 

Are you guys ready web wise ? 

Sent from my iPhone 

Begin forwarded message: 

From: "Dennis, Allison" 
Date: September 13, 2017 at 8:34:32 AM EDT 
To: "Bowman, Liz" 
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Liz, Nancy, and Amy, 

Attached for your review is an updated version of the Steam Electric press 
release, with an Administrator we drafted with the program and OGC, and revised 
lead sentence. For reviewing ease, I pasted the revised lead and quote below. 
Please let us know of any further edits that we need to address and we are eager to 
hear your thoughts on timing. We just need 30 minutes to upload the updated web 
pages prior to issuing the release. Thanks!- Allison 

WASHINGTON- The U.S. Environmental Protection Agency (EPA) has 
finalized a rule postponing certain compliance dates by two years for the effluent 
limitations guidelines and standards for steam electric power plants (ELG Rule) 
that were issued in November 2015. 

"Today's final rule resets the clock for certain portions of the agency's effluent 
guidelines for power plants, providing relief from the existing regulatory 
deadlines while the agency revisits some of 
the rule's requirements," said EPA Administrator Scott Pruitt. 
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To: 
From: 
Sent: 
Subject: 

Matuszko, Jan [Matuszko. Jan@epa .gov] 
Gerstein, Arielle 
Wed 8/23/2017 5:42:36 PM 
RE: Steam Electric Postponement Rule is moving 

There's no mention of any timing in the transmittal memos so I'm attaching the draft action 
memo and I will fix in the OP template thing too. 

From: Matuszko, Jan 
Sent: Wednesday, August 23, 2017 1:34PM 
To: Gerstein, Arielle <gerstein.arielle@epa.gov> 
Cc: Campbell, Ann <Campbell.Ann@epa.gov>; Evalenko, Sandy <Evalenko.Sandy@epa.gov>; 
Campbell, Ann <Campbell.Ann@epa.gov>; Scozzafava, MichaelE 
<Scozzafava.MichaelE@epa.gov>; Wood, Robert <Wood.Robert@epa.gov>; Owens, Nicole 
<Owens.Nicole@epa.gov> 
Subject: Steam Electric Postponement Rule is moving 

We received the last direction/confirmation needed from our senior decision makers. I need to 
confirm one edit and then will be passing this on to OST/OW to send to OP. 
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To: 
From: 
Sent: 
Subject: 

Matuszko, Jan [Matuszko. Jan@epa .gov] 
Zomer, Jessica 
Tue 8/15/2017 3:23:25 PM 
responses to DOJ's comments 

Here are my thoughts on DOJ's comments. 

Jessica Hall Zomer 

Office of General Counsel 

U.S. Environmental Protection Agency 
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To: Campbell, Ann[Campbeii.Ann@epa.gov] 
Cc: 
From: 

Evalenko, Sandy[Evalenko.Sandy@epa.gov]; Matuszko, Jan[Matuszko.Jan@epa.gov] 
Gerstein, Arielle 

Sent: Fri 8/11/2017 8:44:59 PM 
Subject: FRN Steam Electric Delay Final 

Hi Ann, 

Here is the clean version of the Steam Electric Delay FRN with the OGC edits incorporated. 

Thanks, 

Arielle 

Arielle Gerstein 

Office of Science and Technology 

Office of WaterJ U.S. EPA 

(202) 566-1868 
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To: Matuszko, Jan[Matuszko.Jan@epa.gov]; Nickerson, William[Nickerson.William@epa.gov]; 
Zomer, Jessica[Zomer .Jessica@_E?..P9.:.9.9.~L _______________________________________________________________________________________________________ _ 

Cc: 'jlaity@omb .eop.gov' i·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·---~-Q-~.L~~:--~---·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·__!Dorjets, Vlad 
~-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-E-O"fi.TE-x~·-·s·-·-·-·-·-·-·-·-·-·-·-·-·-·--·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-. 

·-·From:-·-·-·-·-·-·-·-·s-romoe-r~~r;-·Ke\/Trfc~·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-! 

Sent: Fri 9/8/2017 3:28:42 PM 
Subject: IMPA Comments _070717.pdf 

Another pretreatment utility- that needs relief on compliance dates- 65 MW unit runs 30-40 
days per year 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00005079-00001 



To: Campbell, Ann[Campbeii.Ann@epa.gov] 
Cc: Matuszko, Jan[Matuszko.Jan@epa.gov]; Gerstein, Arielle[gerstein.arielle@epa.gov]; Nasir, 
lqra[nasir.iqra@epa.gov]; Ruf, Christine[Ruf.Christine@epa.gov] 
From: Evalenko, Sandy 
Sent: Fri 8/11/2017 5:28:57 PM 
Subject: Heads-up: Updated steam postponement rule that incorporates additional OGC edits 

Ann: I've printed this for Mike and am walking it over for his folder. I wanted to make sure that 
you have the latest version if you need to send it to Lee F. 

Sandy 

From: Matuszko, Jan 
Sent: Friday, August 11, 2017 1:12PM 
To: Evalenko, Sandy <Evalenko.Sandy@epa.gov> 
Cc: Gerstein, Arielle <gerstein.arielle@epa.gov> 
Subject: Updated steam postponement rule that incorporates additional OGC edits 
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To: 
Cc: 
From: 
Sent: 
Subject: 

Jan, 

Matuszko, Jan [Matuszko. Jan@epa .gov] 
Jordan, Ronald[ Jordan. Ronald@epa. gov] 
Covington, James 
Tue 8/8/2017 1:36:59 PM 
comments from ICF 

I wanted to make sure what was said in the document was how we did the analysis and we have a few 
things that need to be addressed. Isabelle made the comments in the attached file. 

Please call and lets discuss if needed. 

James C. Covington, Ill 
OW/OST/EAD/EEAB 
Senior Economist 
6233J 
1200 Pennsylvania Ave. NW 
Washington, DC 20460 
202 566-1 034 
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To: Wood, Robert[Wood.Robert@epa.gov]; Scozzafava, 
MichaeiE[Scozzafava.MichaeiE@epa.gov]; Matuszko, Jan[Matuszko.Jan@epa.gov] 
Cc: Dennis, Allison[Dennis.AIIison@epa.gov]; Strassler, Eric[Strassler.Eric@epa.gov] 
From: Lalley, Cara 
Sent: Thur 5/25/2017 4:23:33 PM 
Subject: PLEASE REVIEW ASAP: draft Steam Postponement press release 

Please reply to all with any comments by lpm. Thanks! 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00005096-00001 



EPA Proposes to Postpone Certain Compliance Dates for Steam Electric Power Plant Effluent 
Guidelines Rule 

WASHINGTON-- The U.S. Environmental Protection Agency {EPA} is proposing to postpone certain 
compliance dates in the effluent limitations guidelines and standards for steam electric power plants 
under the Clean Water Act, published in November 2015. 

In April, EPA announced that it is appropriate and in the public interest to reconsider the 2015 rule, 
agreeing with two administrative petitions asking the agency to do so. Today's action is intended as a 
temporary, stopgap measure to prevent the unnecessary expenditure of resources until EPA completes 
reconsideration of the 2015 rule. 

"The far-ranging issues contained in the reconsideration petitions warrant careful consideration," said 
Administrator Scott Pruitt. "In the meantime, this measure would provide relief for certain facilities from 
the deadlines under the existing rule." 

Specifically, EPA proposes to postpone the compliance dates for the best available technology 
economically achievable ("BAT"} requirements for each of the following wastestreams: fly ash transport 
water, bottom ash transport water, flue gas desulfurization {"FGD"} wastewater, flue gas mercury 
control wastewater, and gasification wastewater. 

The 2015 rule updated standards that have been in place since 1982, incorporating technology 
improvements in the steam electric power industry over the last three decades to prevent toxic 
pollutants from entering streams, rivers and lakes. Under the 2015 rule, requirements for existing power 
plants would be phased in between 2018 and 2023. 

EPA is requesting a 30 day comment period that will begin upon publication in the Federal Register at: 
--~~~~'-'-'-and searching for EPA-HQ-OW-2009-0819. 
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To: 
Cc: 
From: 
Sent: 
Subject: 

Matuszko, Jan [Matuszko. Jan@epa .gov] 
Jordan, Ronald[ Jordan. Ronald@epa. gov] 
Wood, Robert 
Mon 6/12/2017 3:00:04 PM 
RE: Steam Briefing Package Covering CBI 

A few edits shown in red. Also, need page numbers on all slides. Thanks. 

From: Matuszko, Jan 
Sent: Monday, June 12, 2017 10:19 AM 
To: Wood, Robert <Wood.Robert@epa.gov> 
Cc: Jordan, Ronald <Jordan.Ronald@epa.gov> 
Subject: Steam Briefing Package Covering CBI 

The attached incorporates edits I received after sending out the draft to everyone. Steve 
N did not review by the deadline and also did not provide comments over the weekend. 
Time to move on. 

I am sending this forward around 1 (it's due this afternoon) unless I hear from you 
otherwise. 
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To: 
From: 
Sent: 
Subject: 

Matuszko, Jan [Matuszko. Jan@epa .gov] 
Lape,Jeff 
Tue 8/8/2017 10:51:55 AM 
RE: Heads up on action to postpone steam electric compliance dates 

Thank you ... I was trying to understand the practical difficulty of attempting to comply with different dates 
for different wastestreams ... 
Still striving to find sugar and tequila... I know you folks will. .. 

-----Original Message----
From: Matuszko, Jan 
Sent: Monday, August 07, 2017 7:45PM 
To: Lape, Jeff <lape.jeff@epa.gov> 
Subject: Re: Heads up on action to postpone steam electric compliance dates 

Yes. It establishes postponed compliance dates only for the new, more stringent BAT limitations and 
PSES for the two waste streams for which the Administrator wants to conduct a new rulemaking to 
reconsider the tech basis (and associated limits): bottom ash transport water and FGD wastewater. 

The 2015 rule also established legacy wastewater limits for these wastestreams equal to the existing BPT 
requirements. We did not propose to extend any 2015 rule requirements that were set equal to BPT but 
you won't find those words in the proposed or final preamble. It's a level of detail that is confusing. You 
will find it in the comment responses that I reviewed and edited heavily today. 

We did propose to postpone new, more stringent BAT/PSES requirements for some other wastestreams 
in addition to bottom ash transport water and FGD wastewater (not raised in petitions so we had little 
justification). Since the Administrator did not decide to conduct new rulemaking for these wastestreams, 
we are not postponing those compliance dates. Preamble discusses this. It's actually in the opening 
summary as well as the body of the preamble. 

Probably way more than you wanted to know .... 

Se~frommyiPhone 

>On Aug 7, 2017, at 7:18PM, Lape, Jeff <lape.jeff@epa.gov> wrote: 
> 
> Does this option leave some compliance dates in effect for certain parts of the rule? 
> 
> -----Original Message----
> From: Matuszko, Jan 
>Sent: Monday, August 07, 2017 6:08PM 
>To: Wood, Robert <Wood.Robert@epa.gov>; Lape, Jeff <lape.jeff@epa.gov> 
> Cc: Scozzafava, MichaeiE <Scozzafava.MichaeiE@epa.gov>; Campbell, Ann 
<Campbeii.Ann@epa.gov>; Gerstein, Arielle <gerstein.arielle@epa.gov> 
> Subject: Heads up on action to postpone steam electric compliance dates 
> 
> Lots of progress on final action to postpone steam compliance date in the last couple if days. It's 
amazing what you can accomplish with a little direction. Package will be coming to both of you soon with 
a short turnaround. Will then require quick review by Mike Shapiro and OW. Sandy E is aware. Very short 
schedules mean short review times for all of us. :) 
> 
> Goal is to get to OP by the end of the week. 
> 
> Happy to discuss. 
> 
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> Sent from my i Phone 
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To: 
From: 
Sent: 
Subject: 

Matuszko, Jan [Matuszko. Jan@epa .gov] 
Scozzafava, MichaeiE 
Mon 9/11/2017 12:13:59 PM 
Comms 

Michael Scozzafava, Acting Deputy Director 

Engineering and Analysis Division 

OW/OST 

p: 202-566-2858 

cell: 202-407-2555 
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Communications/Rollout Plan 

Postponement of Certain Compliance Dates for Steam Electric Power Plant Effluent Guidelines-Final 
Rule 

DATE: September 12, 2017 

ACTION: In response to administrative petitions for reconsideration, EPA has issued a final rulemaking to 
to postpone certain compliance dates in the 2015 effluent limitations guidelines and standards for the 
steam electric point source category under the Clean Water Act. Specifically, EPA proposes to postpone 
the compliance dates for the new, and more stringent, best available technology economically 
achievable ("BAT"} effluent limitations and pretreatment standards for existing sources {"PSES"}, for 
bottom ash transport water and flue gas desulfurization {"FGD"} wastewater, for a period of two years. 
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MATERIALS 
e Press Release 
e Holding Statement 
e Rollout Schedule 
e Questions and Answers for Press Office Use 

HOLDING STATEMENT 

Final Rule Postpones Certain Compliance Dates for the 2015 Effluent limitations Guidelines and 
Standards for Steam Electric Power Plants 

EPA has issued a final rulemaking to postpone certain compliance dates in the 2015 effluent limitations 
guidelines and standards for the steam electric point source category under the Clean Water Act. 
Specifically, EPA has postponed the compliance dates for the new, and more stringent, best available 
technology economically achievable ("BAT"} effluent limitations and pretreatment standards for existing 
sources {"PSES"}, for bottom ash transport water and flue gas desulfurization {"FGD"} wastewater, for a 
period of two years. This action is intended as a temporary measure to preserve the status quo for 
bottom ash transport water and FGD wastewater until EPA completes its next rulemaking concerning 
those wastestreams. At this time, EPA does not intend to conduct a rulemaking that would potentially 
revise the BAT effluent limitations and pretreatment standards in the 2015 rule for fly ash transport 
water, flue gas mercury control wastewater, and gasification wastewater, or any of the other 
requirements in the 2015 Rule. 

Background: 

On November 3, 2015, EPA issued a final rule amending the effluent limitations guidelines and standards 
on various waste streams at steam electric power plants. EPA received multiple petitions for review 
challenging the regulations, which were consolidated in the U.S. Court of Appeals for the Fifth Circuit. In 
a letter dated March 24, 2017, the Utility Water Act Group {UWAG} submitted to EPA an administrative 
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petition for reconsideration of the rule and requested that EPA suspend the rule's approaching 
deadlines. In a letter dated April 5, 2017, the Small Business Administration Office of Advocacy also 
petitioned the EPA for reconsideration of the rule. After considering the issues raised in the petitions, 
EPA has decided that it is appropriate and in the public interest to conduct a rulemaking to potentially 
revise the BAT effluent limitations and PSES in the 2015 rule that apply to bottom ash transport water 
and FGD wastewater. 

QUESTIONS AND ANSWERS FOR PRESS OFFICE USE 

11 What did the public comments on the proposed rule say, in general? 

The comments generally fall into one of four categories: 1} support for postponement of the compliance 

dates 2} opposition to the postponement of the compliance dates 3} comments on the substantive 

requirements of the 2015 Rule, which are outside the scope of this action, and 4} comments on the 

length of time that EPA should postpone the compliance dates . 

.fl What, if anything, changed between the proposed and final rules? 

Consistent with the Administrator's decision to conduct a new rulemaking to potentially revise certain 

best available technology economically achievable ("BAT"} effluent limitations and pretreatment 

standards for existing sources {"PSES"} for the steam electric power generating point source category 

{November 3, 2015} for flue gas desulfurization wastewater and bottom ash transport water, the final 

rule postpones the compliance dates for only these wastestreams for a period of two years. Since EPA 

does not intend to conduct a rulemaking that would potentially revise the new, more stringent BAT 

effluent limitations and pretreatment standards in the 2015 rule for fly ash transport water, flue gas 

mercury control wastewater, and gasification wastewater, EPA did not change the compliance dates for 

the BAT limitations and PSES established by the 2015 rule for these wastestreams as proposed. 

ROLL-OUT SCHEDULE 

September 12, 2017 

9:00am Administrator signature 

10:30am OW notifies litigants/key stakeholders; OCIR provides broad Congressional notification 

11:00am Webpost pre-publication FRN and fact sheet 

11:30am Issue press release 
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KEY STAKEHOLDERS 

Environmental Groups 

Sierra Club ·~~~~~~~~~~~, 

Environmental Integrity Project,,=~~~~~~~~~~~~~~ 

EarthJustice ·~~~~~~~~~, 

State/Tribes/Local Organizations 

ACWA ,~~~~~~~~-=' 

ASDWA ·~~~~~~~~~ 

NACWA {CHornback@nacwa.org} 

ECOS ,=~~~~~~ 

Tri ba I Water Caucus ·~~---'--~~._.___"'"'----~-' 

Industry 

UWAG (represented by Hunton & Williams}-,=~~-._;_:~~~~,~~~~~~~~~~ 

AWWA ,,~~~~~~~~ 
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EPA Issues Final Rule to Postpone Steam Electric Power Plant Effluent Guidelines Rule 

WASHINGTON- Today, the U.S. Environmental Protection Agency {EPA} Administrator Scott Pruitt 
signed a final rule to postpone certain compliance dates for the effluent limitations guidelines and 
standards for steam electric power plants {ELG Rule}, published in November 2015. 

"This final rule is one of [nearly two dozen] significant regulatory reform actions I have taken as EPA 
Administrator. It will provide relief from the deadlines under the existing ELG Rule while we pursue 
another rulemaking to revise some of the discharge limits in the existing ELG Rule," said Administrator 
Pruitt. 

Specifically, this final rule postpones the compliance dates for 2015 rule's best available technology 
economically achievable {"BAT"} effluent limitations and pretreatment standards for existing sources { 
"PSES"}, for bottom ash transport water and flue gas desulfurization {"FGD"} wastewater, for a period of 
two years. 

Today's action is intended as a temporary measure to preserve the status quo for bottom ash transport 
water and FGD wastewater until EPA completes its next rulemaking concerning those wastestreams. At 
this time, EPA does not intend to conduct a rulemaking that would potentially revise BAT effluent 
limitations and PSES in the 2015 rule for fly ash transport water, flue gas mercury control wastewater, 
and gasification wastewater, or any of the other requirements in the 2015 Rule. 

The 2015 rule updated standards that were in place since 1982, incorporating technology improvements 
in the steam electric power industry over the last three decades to prevent toxic pollutants from 
entering streams, rivers and lakes. Under the 2015 rule, existing power plants would phase in the 
requirements between 2018 and 2023. 

Last month, the Administrator announced that he agreed with two administrative petitions asking EPA 
to reconsider the 2015 rule and decided that it is appropriate and in the public interest to conduct a 
rulemaking to potentially revise the BAT effluent limitations and PSES in the 2015 rule that apply to 
bottom ash transport water and FGD wastewater. 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00005111-00001 



To: Matuszko, Jan[Matuszko.Jan@epa.gov]; Wood, Robert[Wood.Robert@epa.gov]; Ramach, 
Sean[Ramach.Sean@epa.gov] 
From: Zomer, Jessica 
Sent: Tue 10/17/2017 1:50:39 PM 
Subject: For review--steam electric 705 - draft reply in support of mootness argument 

All, 

Attached is a draft brief that we need to file on Thursday in our 705 litigation, in support 
of our motion to dismiss on mootness grounds. Please let me know by COB 
Wednesday if you have any comments or questions. 

Thanks! 

Jessica 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00005118-00001 



To: Wood, Robert[Wood.Robert@epa.gov] 
Cc: Scozzafava, MichaeiE[Scozzafava.MichaeiE@epa.gov]; Matuszko, 
Jan[Matuszko.Jan@epa.gov]; Lalley, Cara[Lalley.Cara@epa.gov]; Drinkard, 
Andrea[Drinkard.Andrea@epa.gov] 
From: Tracy Mehan 
Sent: Wed 9/13/2017 10:39:15 PM 
Subject: Re: News from EPA on the Effluent Guidelines and Standards for the Steam Electric Power 
Generating Point Source Category 

Many thanks, Rob. 

Tracy 

From: Wood, Robert <Wood.Robert@epa.gov> 
Sent: Wednesday, September 13, 2017 2:31:00 PM 
To: Tracy Mehan 
Cc: Scozzafava, MichaeiE; Matuszko, Jan; Lalley, Cara; Drinkard, Andrea 
Subject: News from EPA on the Effluent Guidelines and Standards for the Steam Electric Power 

Generating Point Source Category 

Hello Tracy: 

I would like to make you aware of news out of EPA today on the Effluent Guidelines and 
Standards for the Steam Electric Power Generating Point Source Category. 

The US. Environmental Protection Agency (EPA) has finalized a rule postponing certain 
compliance dates by two years for the effluent limitations guidelines and standards for steam 
electric power plants (ELG Rule) that were issued in November 2015. 

The final rule postpones the compliance dates for the best available technology economically 
achievable ("BAT'') effluent limitations and pretreatment standards ("PSES'') for two 
wastestreams at existing sources, bottom ash transport water and flue gas desulfurization 
("FGD '') wastewater, for a period of two years. 

Below is the link to the final rule website where a pre-publication version of the preamble and 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00005175-00001 



rule is available. 

Regards, 

Rob 

This email has been scanned by the Symantec Email Security.cloud service. 
For more information please visit http://www.symanteccloud.com 

This communication is the property of the American Water Works Association and may contain 
confidential or privileged information. Unauthorized use of this communication is strictly prohibited and 
may be unlawful. If you have received this communication in error, please immediately notify the sender 
by reply email and destroy all copies of the communication and any attachments. 

American Water Works Association 
Dedicated to the World's Most Important Resource® 
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To: 
Cc: 
From: 
Sent: 
Subject: 

Hey Rob, 

Wood, Robert[Wood.Robert@epa.gov] 
Matuszko, Jan [Matuszko. Jan@epa .gov] 
Scozzafava, MichaeiE 
Wed 9/13/2017 12:42:57 PM 
Outreach Emails 

Not sure if you'll be able to send these before your leave for New York, but here's the email lists 
and a draft email all in one place. 

Draft Email: 

I would like to make you aware of news out of EPA today on the Effluent Guidelines and 
Standards for the Steam Electric Power Generating Point Source Category. 

The US. Environmental Protection Agency (EPA) has finalized a rule postponing certain 
compliance dates by two years for the effluent limitations guidelines and standards for steam 
electric power plants (ELG Rule) that were issued in November 2015. 

The final rule postpones the compliance dates for the best available technology economically 
achievable ("BAT'') effluent limitations and pretreatment standards ("PSES'') for two 
wastestreams at existing sources, bottom ash transport water and flue gas desulfurization ( 
"FGD '') wastewater, for a period of two years. 

Below is the link to the final rule website where a pre-publication version of the preamble and 
rule is available. 
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Sierra Club ( ) 

Environmental Integrity Project ( ) 

EarthJustice ( ) 

ACWA( ) 

ASDWA( ) 

NACWA(~~~~~~~) 

ECOS ( ~~~~~) 

Tribal Water Caucus ( ~~~~~~~~) 

Hearing Attendees: 

cara.bottorff@sierraclub.org 

cbowling@earthjustice.org 

RBozek@eei.org 

rsbroder62@gmail.com 

tali a. buford@propublica. org 
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kbulleit@hunton.com 

judybumam@gmail.com 

grammypjc@icloud.com 

acarpenter@awwa.org 

carrbc@gmail.com 

abidagit@yahoo.com 

adelgado@earthjustice.org 

jesse@ coosa. org 

j devine@nrdc. org 

vfajardo@Environmentalintegrity.onmicrosoft.com 

madeleine_ foote@lcv.org 

venu.ghanta@duke-energy.com 

bgottlieb@psr.org 

agrinberg@cleanwater.org 

mhammersmith@psr.org 

re. pinnola@gmail.com 

aharen@bluewaterbaltimore.org 

pharrison@waterkeeper.org 

fholleman@selcnc.org 

hopk0040@gmail.com 

j esse@southriverfederation.net 

slee@Environmentalintegrity.onmicrosoft.com 

andrew .linhardt@sierraclub.org 
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dailan.j .long@gmail.com 

smccoin@gmail.com 

tmcguire@earthjustice.org 

kailiemelch5627 @gmail.com 

amesnikoff@elpc.org 

phillip@prknetwork. org 

anathan@Environmentalintegrity.onmicrosoft.com 

dlc. ortiz@gmail.com 

mozaeta@earthjustice.org 

JPang@biologicaldiversity .org 

sam@catawbariverkeeper.org 

BPorter@greenamerica.org 

arehn@prairierivers.org 

aroberson@asdwa.org 

megan.robertson 1 @gmail.com 

juliamuench@vermontlaw .edu 

asaiyid@bna.com 

atianna.scozzaro@sierraclub.org 

cslaughter@publicpower.org 

cslaughter@publicpower.org 

csummers@earthjustice. org 

rsusko@earthjustice.org 

jthelusma@earthjustice.org 
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lthorp@cleanwater.org 

ktopalis@psr. org 

fred@paxriverkeeper.org 

svia@umd.edu 

awittenberg@eenews.net 

mxu@earthjustice.org 

prsmail@gmail.com 

gunpowderriverkeeper@gmail.com 

Michael Scozzafava, Acting Deputy Director 

Engineering and Analysis Division 

OW/OST 

p: 202-566-2858 

cell: 202-407-2555 
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To: tmehan@awwa.org[tmehan@awwa .org] 
Cc: Scozzafava, MichaeiE[Scozzafava.MichaeiE@epa.gov]; Matuszko, 
Jan[Matuszko.Jan@epa.gov]; Lalley, Cara[Lalley.Cara@epa.gov]; Drinkard, 
Andrea[Drinkard.Andrea@epa.gov] 
From: Wood, Robert 
Sent: Wed 9/13/2017 6:31:00 PM 
Subject: News from EPA on the Effluent Guidelines and Standards for the Steam Electric Power 
Generating Point Source Category 

Hello Tracy: 

I would like to make you aware of news out of EPA today on the Effluent Guidelines and 
Standards for the Steam Electric Power Generating Point Source Category. 

The US. Environmental Protection Agency (EPA) has finalized a rule postponing certain 
compliance dates by two years for the effluent limitations guidelines and standards for steam 
electric power plants (ELG Rule) that were issued in November 2015. 

The final rule postpones the compliance dates for the best available technology economically 
achievable ("BAT'') effluent limitations and pretreatment standards ("PSES'') for two 
wastestreams at existing sources, bottom ash transport water and flue gas desulfurization ( 
"FGD '') wastewater, for a period of two years. 

Below is the link to the final rule website where a pre-publication version of the preamble and 
rule is available. 

Regards, 

Rob 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00005225-00001 
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To: kbulleit@hunton.com[kbulleit@hunton.com]; pjohnson@hunton.com[pjohnson@hunton.com] 
Cc: Scozzafava, MichaeiE[Scozzafava.MichaeiE@epa.gov]; Matuszko, 
Jan[Matuszko.Jan@epa.gov]; Lalley, Cara[Lalley.Cara@epa.gov]; Drinkard, 
Andrea[Drinkard.Andrea@epa.gov] 
From: Wood, Robert 
Sent: Wed 9/13/2017 6:30:52 PM 
Subject: News from EPA on the Effluent Guidelines and Standards for the Steam Electric Power 
Generating Point Source Category 

Hello Kristy and Pete, 

I would like to make you aware of news out of EPA today on the Effluent Guidelines and 
Standards for the Steam Electric Power Generating Point Source Category. 

The US. Environmental Protection Agency (EPA) has finalized a rule postponing certain 
compliance dates by two years for the effluent limitations guidelines and standards for steam 
electric power plants (ELG Rule) that were issued in November 2015. 

The final rule postpones the compliance dates for the best available technology economically 
achievable ("BAT'') effluent limitations and pretreatment standards ("PSES'') for two 
wastestreams at existing sources, bottom ash transport water and flue gas desulfurization ( 
"FGD '') wastewater, for a period of two years. 

Below is the link to the final rule website where a pre-publication version of the preamble and 
rule is available. 

Regards, 

Rob 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00005234-00001 
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To: 
From: 
Sent: 
Subject: 

Hi Jan, 

Matuszko, Jan [Matuszko. Jan@epa .gov] 
Gerstein, Arielle 
Mon 8/28/2017 4:59:00 PM 
FW: Action needed-- slight correction to the rule, order of EOs 

Please read Sandy's email below for the two requested changes to the EO section. 

Thanks, 

Arielle 

From: Evalenko, Sandy 
Sent: Monday, August 28, 2017 12:55 PM 
To: Gerstein, Arielle <gerstein.arielle@epa.gov> 
Cc: Ruf, Christine <Ruf.Christine@epa.gov>; Evalenko, Sandy <Evalenko.Sandy@epa.gov> 
Subject: Action needed -- slight correction to the rule, order of EOs 
Importance: High 

Arielle: We need two slight changes to the EO and statutory review section for the 
Steam Electric ELG FR. 

Deliberative Process I Ex. 5 

RF A Template C Option 1, when your rule will reduce burden or have no net negative burden on 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00005235-00001 



Deliberative Process I Ex. 5 

2. This is a significant regulatory action that is being sent to OMB, so we need to use 
the EO 12866 template B (see below). (I know that we originally were sending the 
package forward for AO signature which is why we have a different template.) 

A. Executive Order 12866: Regulatory Planning and Review 
and Executive Order 13563: Improving Regulation and Regulatory 
Review 

This action is a significant regulatory action that was submitted to the Office of Management and 
Budget (OMB) for review. {[You may identify the applicable criteria in 3(f)(2) through ( 4). The 
most often used criterion is "raise novel legal or policy issues."]} Any changes made in response 
to OMB recommendations have been documented in the docket. {[Ifyou prepared an economic 
analysis that is summarized in another unit of the preamble, consider including a cross-reference, 
i.e.,] This analysis, "[insert title of document and reference number, if applicable]" (Ref. [ ##]), is 
available in the docket. [You may also want to add, if applicable,] The EPA prepared an 
economic analysis of the potential costs and benefits associated with this action.} 

Please ask the program to make the changes to the RFA and EO 12866 templates 
and clear the changes through OGC before sending it to me. Nicole is keeping the 
FRN moving forward while we make these changes. Call or email me if you have 
questions. 

Thanks, 

Sandy 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00005235-00002 



From: Nurse, Leanne 
Sent: Monday, August 28, 2017 12:15 PM 
To: Evalenko, Sandy 
Subject: FW: slight correction to the rule, order of EOs 

From: Gerstein, Arielle 
Sent: Friday, August 25, 2017 2:05 PM 
To: Nurse, Leanne 
Subject: FW: slight correction to the rule, order of EOs 

Hi Leanne, 

I'm re-sending this document, no changes, just renamed it to fit OMB standards. 

Thanks, 

Arielle 

From: Ruf, Christine 
Sent: Friday, August 25, 2017 1 :34 PM 
To: Gerstein, Arielle < 
Cc: Evalenko, Sandy Nasir, lqra 
Lousberg, Macara 
Subject: slight correction to the rule, order of EOs 

Arielle, OP requested we change order of the EO's in the rule so I switched them (EO 12866 
first, then 13 771). I will send corrected version to Wanda along with corrected version of OGC 
concurrence. Thanks. Christine 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00005235-00003 



From: Ruf, Christine 
Sent: Friday, August 25, 2017 1:31 PM 
To: Nurse, Leanne 
Cc: Owens, Nicole < 
Lousberg, Macara < 
Gerstein, Arielle < 

; Evalenko, Sandy 
Campbell, Ann < 

Subject: OW to OP for OMB Review: Final Rule ELG for Steam Electric Power Compliance 
Date Postponement 

Hi Leanne, Attached are the electronic copies of the Effluent Limitations Guidelines and 
Standards for the Steam Electric Power Generating Point Source Category- Compliance 
Date Postponement Final Rule (5422.1) and Michael H. Shapiro's signed transmittal memo for 
OP to submit to OMB for EO 12866 and EO 13771 review. Please let Sandy Evalenko, Water 
Policy Staff, OW know if you need additional information and this rule can be sent to OMB. 
Thanks so much. Christine 

Christine Ruf 

Associate Director, Water Policy Staff 

Office of Water US EPA 20460 

202.566.1220 
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To: kenpnorton@gmail.com[kenpnorton@gmail.com] 
Cc: Scozzafava, MichaeiE[Scozzafava.MichaeiE@epa.gov]; Matuszko, 
Jan[Matuszko.Jan@epa.gov]; Lalley, Cara[Lalley.Cara@epa.gov]; Drinkard, 
Andrea[Drinkard.Andrea@epa.gov] 
From: Wood, Robert 
Sent: Wed 9/13/2017 6:30:45 PM 
Subject: News from EPA on the Effluent Guidelines and Standards for the Steam Electric Power 
Generating Point Source Category 

Hello Mr. Norton, 

I would like to make you aware of news out of EPA today on the Effluent Guidelines and 
Standards for the Steam Electric Power Generating Point Source Category. 

The US. Environmental Protection Agency (EPA) has finalized a rule postponing certain 
compliance dates by two years for the effluent limitations guidelines and standards for steam 
electric power plants (ELG Rule) that were issued in November 2015. 

The final rule postpones the compliance dates for the best available technology economically 
achievable ("BAT'') effluent limitations and pretreatment standards ("PSES'') for two 
wastestreams at existing sources, bottom ash transport water and flue gas desulfurization ( 
"FGD '') wastewater, for a period of two years. 

Below is the link to the final rule website where a pre-publication version of the preamble and 
rule is available. 

Regards. 

Rob Wood 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00005244-00001 
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To: Alexandra Dunn[adunn@ecos.org] 
Cc: Scozzafava, MichaeiE[Scozzafava.MichaeiE@epa.gov]; Matuszko, 
Jan[Matuszko.Jan@epa.gov]; Lalley, Cara[Lalley.Cara@epa.gov]; Drinkard, 
Andrea[Drinkard.Andrea@epa.gov] 
From: Wood, Robert 
Sent: Wed 9/13/2017 6:30:37 PM 
Subject: News from EPA on the Effluent Guidelines and Standards for the Steam Electric Power 
Generating Point Source Category 

Hi Alex, 

I would like to make you aware of news out of EPA today on the Effluent Guidelines and 
Standards for the Steam Electric Power Generating Point Source Category. 

The US. Environmental Protection Agency (EPA) has finalized a rule postponing certain 
compliance dates by two years for the effluent limitations guidelines and standards for steam 
electric power plants (ELG Rule) that were issued in November 2015. 

The final rule postpones the compliance dates for the best available technology economically 
achievable ("BAT'') effluent limitations and pretreatment standards ("PSES'') for two 
wastestreams at existing sources, bottom ash transport water and flue gas desulfurization ( 
"FGD '') wastewater, for a period of two years. 

Below is the link to the final rule website where a pre-publication version of the preamble and 
rule is available. 

Regards, 

Rob 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00005254-00001 
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To: Evalenko, Sandy[Evalenko.Sandy@epa.gov]; Campbell, Ann[Campbeii.Ann@epa.gov]; Fields, 
Wanda[Fields.Wanda@epa.gov] 
Cc: Nasir, lqra[nasir.iqra@epa.gov]; Matuszko, Jan[Matuszko.Jan@epa.gov]; Scozzafava, 
MichaeiE[Scozzafava.MichaeiE@epa.gov]; Wood, Robert[Wood. Robert@epa.gov]; Zomer, 
Jessica[Zomer.Jessica@epa.gov] 
From: Gerstein, Arielle 
Sent: Thur 8/10/2017 5:44:24 PM 
Subject: Steam Electric Postponement Final 

Hi Sandy & Ann, 

Attached are the blue folder documents for the Steam Electric Postponement Final. 

Wanda, can you please upload these to CMS? I will be bringing you the folder shortly. I've 
included one copy of the FRN and will add the rest of them after it clears OW along with the 
CD. I will email OGC concurrence when I receive it. 

Thanks, 

Arielle 

Arielle Gerstein 

Office of Science and Technology 

Office of WaterJ U.S. EPA 

(202) 566-1868 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00005255-00001 
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To: Chris Hornback[CHornback@nacwa.org] 
Cc: Scozzafava, MichaeiE[Scozzafava.MichaeiE@epa.gov]; Matuszko, 
Jan[Matuszko.Jan@epa.gov]; Lalley, Cara[Lalley.Cara@epa.gov]; Drinkard, 
Andrea[Drinkard.Andrea@epa.gov] 
From: Wood, Robert 
Sent: Wed 9/13/2017 6:30:30 PM 
Subject: News from EPA on the Effluent Guidelines and Standards for the Steam Electric Power 
Generating Point Source Category 

Hi Chris, 

I would like to make you aware of news out of EPA today on the Effluent Guidelines and 
Standards for the Steam Electric Power Generating Point Source Category. 

The US. Environmental Protection Agency (EPA) has finalized a rule postponing certain 
compliance dates by two years for the effluent limitations guidelines and standards for steam 
electric power plants (ELG Rule) that were issued in November 2015. 

The final rule postpones the compliance dates for the best available technology economically 
achievable ("BAT'') effluent limitations and pretreatment standards ("PSES'') for two 
wastestreams at existing sources, bottom ash transport water and flue gas desulfurization ( 
"FGD '') wastewater, for a period of two years. 

Below is the link to the final rule website where a pre-publication version of the preamble and 
rule is available. 

Regards, 

Rob 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00005263-00001 
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To: aroberson@asdwa. org [ aroberson@asdwa. org] 
Cc: Scozzafava, MichaeiE[Scozzafava.MichaeiE@epa.gov]; Matuszko, 
Jan[Matuszko.Jan@epa.gov]; Lalley, Cara[Lalley.Cara@epa.gov]; Drinkard, 
Andrea[Drinkard.Andrea@epa.gov] 
From: Wood, Robert 
Sent: Wed 9/13/2017 6:30:24 PM 
Subject: News from EPA on the Effluent Guidelines and Standards for the Steam Electric Power 
Generating Point Source Category 

Hello Alan, 

I would like to make you aware of news out of EPA today on the Effluent Guidelines and 
Standards for the Steam Electric Power Generating Point Source Category. 

The US. Environmental Protection Agency (EPA) has finalized a rule postponing certain 
compliance dates by two years for the effluent limitations guidelines and standards for steam 
electric power plants (ELG Rule) that were issued in November 2015. 

The final rule postpones the compliance dates for the best available technology economically 
achievable ("BAT'') effluent limitations and pretreatment standards ("PSES'') for two 
wastestreams at existing sources, bottom ash transport water and flue gas desulfurization ( 
"FGD '') wastewater, for a period of two years. 

Below is the link to the final rule website where a pre-publication version of the preamble and 
rule is available. 

Regards, 

Rob 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00005267-00001 
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To: tcmar@earthjustice.org[tcmar@earthjustice.org] 
Cc: Scozzafava, MichaeiE[Scozzafava.MichaeiE@epa.gov]; Matuszko, 
Jan[Matuszko.Jan@epa.gov]; Lalley, Cara[Lalley.Cara@epa.gov]; Drinkard, 
Andrea[Drinkard.Andrea@epa.gov] 
From: Wood, Robert 
Sent: Wed 9/13/2017 6:30:08 PM 
Subject: News from EPA on the Effluent Guidelines and Standards for the Steam Electric Power 
Generating Point Source Category 

Hello Tom, 

I would like to make you aware of news out of EPA today on the Effluent Guidelines and 
Standards for the Steam Electric Power Generating Point Source Category. 

The US. Environmental Protection Agency (EPA) has finalized a rule postponing certain 
compliance dates by two years for the effluent limitations guidelines and standards for steam 
electric power plants (ELG Rule) that were issued in November 2015. 

The final rule postpones the compliance dates for the best available technology economically 
achievable ("BAT'') effluent limitations and pretreatment standards ("PSES'') for two 
wastestreams at existing sources, bottom ash transport water and flue gas desulfurization ( 
"FGD '') wastewater, for a period of two years. 

Below is the link to the final rule website where a pre-publication version of the preamble and 
rule is available. 

Regards, 

Rob Wood 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00005276-00001 
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To: eschaeffer@environmentalintegrity.org[eschaeffer@environmentalintegrity.org] 
Cc: Scozzafava, MichaeiE[Scozzafava.MichaeiE@epa.gov]; Matuszko, 
Jan[Matuszko.Jan@epa.gov]; Lalley, Cara[Lalley.Cara@epa.gov]; Drinkard, 
Andrea[Drinkard.Andrea@epa.gov] 
From: Wood, Robert 
Sent: Wed 9/13/2017 6:29:52 PM 
Subject: News from EPA on the Effluent Guidelines and Standards for the Steam Electric Power 
Generating Point Source Category 

Hello Eric, 

I would like to make you aware of news out of EPA today on the Effluent Guidelines and 
Standards for the Steam Electric Power Generating Point Source Category. 

The US. Environmental Protection Agency (EPA) has finalized a rule postponing certain 
compliance dates by two years for the effluent limitations guidelines and standards for steam 
electric power plants (ELG Rule) that were issued in November 2015. 

The final rule postpones the compliance dates for the best available technology economically 
achievable ("BAT'') effluent limitations and pretreatment standards ("PSES'') for two 
wastestreams at existing sources, bottom ash transport water and flue gas desulfurization ( 
"FGD '') wastewater, for a period of two years. 

Below is the link to the final rule website where a pre-publication version of the preamble and 
rule is available. 

Regards, 

Rob Wood 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00005289-00001 
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To: casey.roberts@sierraclub.org[casey.roberts@sierraclub.org] 
Cc: Scozzafava, MichaeiE[Scozzafava.MichaeiE@epa.gov]; Matuszko, 
Jan[Matuszko.Jan@epa.gov]; Lalley, Cara[Lalley.Cara@epa.gov] 
From: Wood, Robert 
Sent: Wed 9/13/2017 6:28:27 PM 
Subject: News from EPA on the Effluent Guidelines and Standards for the Steam Electric Power 
Generating Point Source Category 

Hello Casey, 

I would like to make you aware of news out of EPA today on the Effluent Guidelines and 
Standards for the Steam Electric Power Generating Point Source Category. 

The US. Environmental Protection Agency (EPA) has finalized a rule postponing certain 
compliance dates by two years for the effluent limitations guidelines and standards for steam 
electric power plants (ELG Rule) that were issued in November 2015. 

The final rule postpones the compliance dates for the best available technology economically 
achievable ("BAT'') effluent limitations and pretreatment standards ("PSES'') for two 
wastestreams at existing sources, bottom ash transport water and flue gas desulfurization ( 
"FGD '') wastewater, for a period of two years. 

Below is the link to the final rule website where a pre-publication version of the preamble and 
rule is available. 

Regards, 

Rob Wood 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00005292-00001 
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To: 
From: 
Sent: 
Subject: 

Matuszko, Jan [Matuszko. Jan@epa .gov] 
Scozzafava, MichaeiE 
Mon 9/11/2017 6:15:54 PM 
Memos 

I think we only need to add to the Action memo as you suggest, but am sending you both. 

Michael Scozzafava, Acting Deputy Director 

Engineering and Analysis Division 

OW/OST 

p: 202-566-2858 

cell: 202-407-2555 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00005304-00001 



To: abidagit@yahoo.com[abidagit@yahoo.com]; svia@umd.edu[svia@umd.edu]; 
dlc.ortiz@gmail.com[dlc.ortiz@gmail.com]; agrinberg@cleanwater.org[agrinberg@cleanwater.org]; 
lthorp@cleanwater .org[lthorp@cleanwater. org]; jesse@coosa .org Oesse@coosa .org]; 
tmcguire@earthjustice.org[tmcguire@earthjustice.org]; 
mozaeta@earthjustice.org[mozaeta@earthjustice.org]; 
msoules@earthjustice.org[msoules@earthjustice.org]; 
csummers@earthjustice.org[csummers@earthjustice.org]; 
vfajardo@environmentalintegrity.onmicrosoft.com[vfajardo@environmentalintegrity.onmicrosoft.com]; 
slee@environmentalintegrity.onmicrosoft.com[slee@environmentalintegrity.onmicrosoft.com]; 
anathan@Environmentalintegrity.onmicrosoft.com[anathan@Environmentalintegrity.onmicrosoft.com]; 
amesnikoff@elpc.org[amesnikoff@elpc.org]; BPorter@greenamerica.org[BPorter@greenamerica.org]; 
ayatetems@gmail.com[ayatetems@gmail.com]; 
gunpowderriverkeeper@gmail.com[gunpowderriverkeeper@gmail.com]; 
awisner@lcv .com[ awisner@lcv .com]; prsmail@gmail. com[prsmail@gmail. com]; 
jdevine@n rdc.org Ode vi ne@n rdc.org]; kattar@psr. org [kattar@psr. org]; 
bgottlieb@psr.org[bgottlieb@psr.org]; mhammersmith@psr.org[mhammersmith@psr.org]; 
ktopalis@psr.org[ktopalis@psr.org]; phillip@prknetwork.org[phillip@prknetwork.org]; 
arehn@prairierivers.org[arehn@prairierivers.org]; 
dalal.aboulhosn@sierraclub.org[dalal.aboulhosn@sierraclub.org]; 
cara.bottorff@sierraclub.org[cara.bottorff@sierraclub.org]; 
judyburnam@gmail.comOudyburnam@gmail.com]; drdagit@yahoo.com[drdagit@yahoo.com]; 
julio.gozumen@sierraclub.orgOulio.gozumen@sierraclub.org]; 
re.pinnola@gmail.com[re.pinnola@gmail.com]; benhulsedc@yahoo.com[benhulsedc@yahoo.com]; 
brianwilis@sierraclub.com[brianwilis@sierraclub.com]; etedsen@gmail.com[etedsen@gmail.com]; 
kailiemelch5627@gmail.com[kailiemelch5627@gmail.com]; 
fholleman@selcnc.org [fholleman@selcnc. org]; pharrison@waterkeeper. org [pharrison@waterkeeper .org]; 
cslaughter@publicpower.org[cslaughter@publicpower.org]; venu.ghanta@duke
energy.com[venu.ghanta@duke-energy.com]; rbozek@eei.org[rbozek@eei.org]; 
hbartholomot@eei.org[hbartholomot@eei.org]; kbulleit@hunton.com[kbulleit@hunton.com]; 
info@voteforjoe2018.com[info@voteforjoe2018.com]; 
info@voteforjoe2018.com[info@voteforjoe2018.com]; mbiesecker@ap.org[mbiesecker@ap.org]; 
laura.mojonnier@argus.com[laura.mojonnier@argus.com]; asaiyid@bna.com[asaiyid@bna.com]; 
awittenberg@eenews.net[awittenberg@eenews.net]; dlaruss@npnews.com[dlaruss@npnews.com]; 
jgou ld@leftrig ht. tvOgou ld@leftrig ht. tv]; tali a. buford@propu bl ica .org [tal ia. buford@propubl ica. org]; 
mcollins@garnaett.com[mcollins@garnaett.com]; aroberson@asdwa.org[aroberson@asdwa.org]; 
peg.griffin@att.com[peg.griffin@att.com]; dailan.j.long@gmail.com[dailan.j.long@gmail.com]; 
rsbroder62@gmail.com[rsbroder62@gmail.com]; pldonovan@outlook. com[pldonovan@outlook.com]; 
smccoin@gmail.com[smccoin@gmail.com] 
Cc: Scozzafava, MichaeiE[Scozzafava.MichaeiE@epa.gov]; Matuszko, 
Jan[Matuszko.Jan@epa.gov]; Lalley, Cara[Lalley.Cara@epa.gov]; Drinkard, 
Andrea[Drinkard.Andrea@epa.gov] 
From: Wood, Robert 
Sent: Wed 9/13/2017 6:28:21 PM 
Subject: News from EPA on the Effluent Guidelines and Standards for the Steam Electric Power 
Generating Point Source Category 

Colleagues, 

Thank you participating in the public hearing on July 31, 2017. 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00005308-00001 



I would like to make you aware of news out of EPA today on the Effluent Guidelines and 
Standards for the Steam Electric Power Generating Point Source Category. 

The US. Environmental Protection Agency (EPA) has finalized a rule postponing certain 
compliance dates by two years for the effluent limitations guidelines and standards for steam 
electric power plants (ELG Rule) that were issued in November 2015. 

The final rule postpones the compliance dates for the best available technology economically 
achievable ("BAT'') effluent limitations and pretreatment standards ("PSES'') for two 
wastestreams at existing sources, bottom ash transport water and flue gas desulfurization ( 
"FGD '') wastewater, for a period of two years. 

Below is the link to the final rule website where a pre-publication version of the preamble and 
rule is available. 

Regards. 

Rob Wood 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00005308-00002 
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To: 
From: 
Sent: 
Subject: 

Matuszko, Jan [Matuszko. Jan@epa .gov] 
Scozzafava, MichaeiE 
Tue 9/12/2017 12:58:36 PM 
RE: Reply Brief- statement 

OK, 1"11 send him the rule to make 508 compliant 

From: Matuszko, Jan 
Sent: Tuesday, September 12, 2017 8:52AM 
To: Scozzafava, MichaeiE <Scozzafava.MichaeiE@epa.gov> 
Subject: Re: Reply Brief- statement 

I mentioned to Eric yesterday that we would need to put something on the web likely 
today and said you would be finding him ... 

From: Scozzafava, MichaeiE 
Sent: Tuesday, September 12, 2017 8:49AM 
To: Dennis, Allison 
Cc: Wood, Robert; Matuszko, Jan; Lalley, Cara 
Subject: FW: Reply Brief- statement 

Hey Allison, 

:-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·· ' . 

[ ___ Q_!::_~-~--~-!::-~~-!-~-~!::-----~-~-~-~-!::~-~----{----~-~-:-----~---1 
I'm in meetings most of the morning, but call my cell or text me if you need something urgently. 

Thanks! 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00005459-00001 



Mike 

Michael Scozzafava, Acting Deputy Director 

Engineering and Analysis Division 

OW/OST 

p: 202-566-2858 

ce II : ["-~:-~~-~~:~--~~-~~:-;·~:·.-·~-·] 
i..·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·i 

From: Levine, MaryEllen 
Sent: Tuesday, September 12, 2017 8:34AM 
To: Matuszko, Jan 
Cc: Dennis, Allison < 
Scozzafava, MichaeiE <..;;;;;;;_,;;==.;..;;,.,;;;,;;_;; 
Subject: Re: Reply Brief- statement 

>;Wood, Robert 
Lalley, Cara < 

Attorney Client I Ex. 5 
Sent from my iPhone 

On Sep 12, 2017, at 6:45AM, Matuszko, Jan wrote: 

Good morning Mary Ellen, 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00005459-00002 



i-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·! 
i ! 

I Attorney Client I Ex. 5 I 

··-·-·-·-·-PTea-se·-·a-avise-~---·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·- 

Jan 

From: Dennis, Allison 
Sent: Monday, September 11, 2017 8:42PM 
To: Wood, Robert; Scozzafava, MichaeiE; Lalley, Cara; Matuszko, Jan 
Subject: Re: Reply Brief- statement 

Hi guys- now that I know this rule is getting signed tomorrow I want to speed up 
the press release review. Are you ok with Maryellen's changes to the press 
release? If so, I'll accept and send the press release to opa tomorrow morning . 

Sent from my iPhone 

On Sep 11, 2017, at 4:08PM, Dennis, Allison 

I defer to you all on ME's suggested edits to the press release. 

From: Levine, MaryEllen 
Sent: Monday, September 11, 2017 3:54PM 
To: Dennis, Allison 

Steven< 
Cc: Jessica O'Donnell ~v~•..;;:~..;;:~!vc;;,{. LQQ!JJ:lmJ@JJ§QlQjj;my 

>; Drinkard, Andrea 
Subject: RE: Reply Brief- statement 

wrote: 

Neugeboren, 

I Attorney Client I Ex. 51 
~ ~ 
t·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-j 
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Attached are my suggested edits. Thank you for including me in the review. 

Mary Ellen 

Mary Ellen Levine 

Assistant General Counsel 

Water Law Office, Office of General Counsel 

7510 C WJC North 

(202) 564-1345 

From: Dennis, Allison 
Sent: Monday, September 11, 2017 3:13PM 
To: Wood, Robert 

Jessica O'Donnell 
, Scozzafava, MichaeiE 
>; Drinkard, Andrea 

Subject: RE: Reply Brief- statement 

DOJ 

While we are at it. .. 

OGC- are you fine with the attached press release announcing the anticipated final 
rule postponing the compliance periods? We would like to announce this action upon 
Administrator signature (expected within the day or so). 
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From: Wood, Robert 
Sent: Monday, September 11, 2017 3:09 PM 
To: Dennis, Allison 

Jessica O'Donnell 
; Scozzafava, MichaeiE 
>; Drinkard, Andrea 

Subject: RE: Reply Brief- statement 

Fine with me. Thank you! 

From: Dennis, Allison 
Sent: Monday, September 11, 2017 3:00 PM 
To: Wood, Robert 

Jessica O'Donnell 
; Scozzafava, MichaeiE 
>; Drinkard, Andrea 

Subject: RE: Reply Brief- statement 

Thanks all. 

Not to beat a dead horse, but could we make the following tweaks to improve clarity 
and eliminate redundancies?- Allison 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00005459-00005 



Holding Statement: 

Deliberative Process I Ex. 5 

From: Wood, Robert 
Sent: Monday, September 11, 2017 2:45PM 
To: Dennis, Allison 

Jessica O'Donnell 
, Scozzafava, MichaeiE 
>; Drinkard, Andrea 

Subject: RE: Reply Brief- statement 

Suggest the below edits in the statement and the background. Note deletion at the 
end of the background piece is consistent with Mary Ellen Levine's last message. 
(Good point MEL) 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00005459-00006 



From: Dennis, Allison 
Sent: Monday, September 11, 2017 2:20PM 
To: Fotouhi, David 

Jessica O'Donnell 
, Scozzafava, MichaeiE 
>; Drinkard, Andrea 

Subject: RE: Reply Brief- statement 

All, 

Andrea and I would like to make a few tweaks to the holding statement. Are these 
edits ok with you all? If so, we will then share with the OW front office team (Lee, 
Sarah, Mike, etc.), and then with OPA: 

Holding Statement: 

Deliberative Process I Ex. 5 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00005459-00007 



From: Fotouhi, David 
Sent: Monday, September 11, 2017 1:36PM 
To: Wood, Robert Neugeboren, Steven 

< 
Dennis, Allison < 
Subject: RE: Reply Brief- statement 

I just spoke with Liz Bowman-she would like a short desk statement and/or Q&A, not 
a statement that we would issue preemptively. Thanks. 

David Fotouhi 

Deputy General Counsel 

Office of General Counsel 

U.S. Environmental Protection Agency 

Tel: +1 202.564.1976 

From: Wood, Robert 
Sent: Monday, September 11, 2017 1:32PM 
To: Fotouhi, David Neugeboren, Steven 

< 
Dennis, Allison < 
Subject: Reply Brief- statement 

All + Mike Scozzafava, Allison Dennis and Andrea Drinkard: 
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My understanding is OPA wanted a statement in case they got a question. Here is the 
statement in circulation at EPA now. We've notified OW comms folks that DOJ asked 
that their OPA be contacted by our OPA: 

Deliberative Process I Ex. 5 

From: Fotouhi, David 
Sent: Monday, September 11, 2017 1:24PM 
To: Neugeboren, Steven 
Cc: Levine, MaryEllen 

>; Wood, Robert 
Subject: Re: Motion- press statement 

~--·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·1 

I'm not sure. I Attorney Client I Ex. s I Let me ask OPA what they had in mind. 
t-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-i 

Sent from my iPhone 

On Sep 11, 2017, at 1:22PM, Neugeboren, Steven 
wrote: 

-------------------------------------------------------------------------------------------------------------------------------------------

Attorney Client I Ex. 5 I 

i-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·J 

Steven Neugeboren 

Associate General Counsel 

Water Law Office 

Environmental Protection Agency 

202-564-5488 
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From: Levine, MaryEllen 
Sent: Monday, September 11, 2017 12:36 PM 
To: Jessica O'Donnell 

Cc: Wood, Robert 
Subject: Fwd: Motion 

Here is a draft press statement to review. 

Fotouhi, David 

My computer isn't working and the incompetence of our support is beyond 
the pale. I am working off my phone. 

Sent from my iPhone 

Begin forwarded message: 

From: "Wood, Robert" 
Date: September 11, 2017 at 12:30:51 PM EDT 
To: "Levine, MaryEllen" < 
Cc: "Scozzafava, Michae 
"Matuszko, Jan" 
Subject: FW: Motion 

MEL: 

OPA has asked for a brief statement on the motion. We drafted the 
statement below and have tried to keep it as simple as possible. Please 
have a look and let me know if any problems. Thanks 

Rob 

From: Wood, Robert 
Sent: Monday, September 11, 2017 12:29 PM 
To: Scozzafava, MichaeiE :::~~~§YSLM@~~~@JmY Matuszko, 
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Jan 
Subject: RE: Motion 

A few edits. I will run this by OGC. 

Deliberative Process I Ex. 5 

From: Scozzafava, MichaeiE 
Sent: Monday, September 11, 2017 11:40 AM 
To: Matuszko, Jan 
Cc: Wood, Robert < 
Subject: RE: Motion 

Allison asked me to try to come up with one sentence that describes what 
the motion asked for. What do you think of this? Obviously will need to run 
it by OGC. 
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Deliberative Process I Ex. 5 

From: Matuszko, Jan 
Sent: Monday, September 11, 2017 8:02AM 
To: Scozzafava, MichaeiE @~;.@~~ri 
Cc: Wood, Robert 
Subject: Motion 

This is the most recent one that I have ..... 

From: Neugeboren, Steven 
Sent: Sunday, September 10, 2017 3:49PM 
To: O'Donnell, Jessica (ENRD) ~~§§.!j~;I1~!lruillm~tQU;my 
MaryEllen 
Cc: Fotouhi 

>;Wood, Robert 
Subject: comments on steam brief 

Levine, 

Attached are my comments. Thanks Jessica 0 for the quick 
turnaround and consideration of our comments after hours. I don't 

:--~-~~~---~----1-~.!_.9.L.~.~-~-~~-~!.~.-.J_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_~!!~-f.-~-~-Y._-~H~--~I-z_-~~-~----~----_-_-_-_-_-_-_-_-_-_-_-_-_-_-] __ ! 

I Attorney Client I Ex. 51 
! i 

t·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·1 
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Attorney Client I Ex. 5 

Steven Neugeboren 
Associate General Counsel 
Water Law Office 
U.S Environmental Protection Agency 

.----~-Q-~.:§§4.~.§.1.§§_ 
i Personal Phone I Ex. 6 i (C) 
i.·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-j 

From: O'Donnell, Jessica (ENRD) 
Sent: Sunday, September 10, 2017 11:03 AM 
To: Levine, MaryEllen 
Cc: Neugeboren, Steven; Fotouhi, David; Matuszko, Jan; Wood, Robert 
Subject: RE: Quote from Mortgage Bankers that you cannot add process 
that isn't in text of APA 

Attorney Client I Ex. 5 
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r·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-. 
i ! 
i ! 

! ~ 

I Attorney Client I Ex. 51 
i ! 

! ~ 
i.·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·_! 

From: Levine, MaryEllen [!:!H!!lli~Yln~J.EIW~@§~~Y] 
Sent: Sunday, September 10, 2017 10:48 AM 
To: O'Donnell, Jessica (ENRD) < 
Cc: Neugeboren, Steven 

VVood, Robert > 
Subject: Quote from Mortgage Bankers that you cannot add process that 
isn't in text of APA 

Sorry I only attach slip opinion, having trouble accessing Lexis today. 

Attorney Client I Ex. 5 

Quote: 

Attorney Client I Ex. 5 

Mary Ellen 

Mary Ellen Levine 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00005459-00014 



Assistant General Counsel 

Water Law Office, Office of General Counsel 

7510 C WJC North 

(202) 564-1345 

<Steam ELG Postponement Final Rule_Press Release_9_11_17v2 mel 
ogc.docx> 
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To: Dennis, Allison[Dennis.AIIison@epa.gov] 
Cc: Wood, Robert[Wood.Robert@epa.gov]; Matuszko, Jan[Matuszko.Jan@epa.gov]; Lalley, 
Cara[Lalley. Cara@epa .gov] 
From: Scozzafava, MichaeiE 
Sent: Tue 9/12/2017 12:58:08 PM 
Subject: RE: Reply Brief- statement 

Yes, thanks. I just gave the package to Sandy E who is procuring Benita's signature on the 
Action Memo and then walking the package to OP for Administrator signature. 

From: Dennis, Allison 
Sent: Tuesday, September 12, 2017 8:54AM 
To: Scozzafava, MichaeiE <Scozzafava.MichaeiE@epa.gov> 
Cc: Wood, Robert <Wood.Robert@epa.gov>; Matuszko, Jan <Matuszko.Jan@epa.gov>; Lalley, 
Cara <Lalley.Cara@epa.gov> 
Subject: Re: Reply Brief- statement 

I defer to your comfort level . I will share this version with the group as the version I am sharing 
with opa this morning. 

Do you have any updates to share re status of the package I admin sig date ? 

Sent from my iPhone 

On Sep 12, 2017, at 8:49AM, Scozzafava, MichaelE wrote: 

Hey Allison, 

:-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·1 ' . 

I Deliberative Process I Ex. 51 
! i 

1·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·J 

I'm in meetings most of the morning, but call my cell or text me if you need something 
urgently. 

Thanks! 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00005460-00001 



Mike 

Michael Scozzafava, Acting Deputy Director 

Engineering and Analysis Division 

OW/OST 

p: 202-566-2858 

.-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·· ' . 

ce II L~.~~~-~~-~~--~-~~~-~-'--~-~~--~__j 

From: Levine, MaryEllen 
Sent: Tuesday, September 12, 2017 8:34AM 
To: Matuszko, Jan 
Cc: Dennis, Allison < >;Wood, Robert 
Scozzafava, MichaeiE ~~mb.ruiDl!~~J.§SW;J~~~~ Lalley, Cara 

Subject: Re: Reply Brief- statement 

Attorney Client I Ex. 5 

Sent from my iPhone 

On Sep 12, 2017, at 6:45AM, Matuszko, Jan wrote: 

Good morning Mary Ellen, 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00005460-00002 



r-I~~-~~~-!~~_filli~g __ i~_!~~-~!=l-~~i~~-9-~-!~_i_~_:J::::::::::::::~!!~~~~y_:~_i_i~:~!:?_:~~::~_::::::::::::::t ___ 
1 

I Attorney Client I Ex. 51 
i..·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-! 

Jan 

From: Dennis, Allison 
Sent: Monday, September 11, 2017 8:42PM 
To: Wood, Robert; Scozzafava, MichaeiE; Lalley, Cara; Matuszko, Jan 
Subject: Re: Reply Brief- statement 

Hi guys - now that I know this rule is getting signed tomorrow I want to speed 
up the press release review. Are you ok with Maryellen's changes to the press 
release? If so, I'll accept and send the press release to opa tomorrow morning 

Sent from my iPhone 

On Sep 11, 2017, at 4:08PM, Dennis, Allison 
wrote: 

I defer to you all on ME's suggested edits to the press release. 

From: Levine, MaryEllen 
Sent: Monday, September 11, 2017 3:54PM 
To: Dennis, Allison 

>; Scozzafava, MichaeiE 

Subject: RE: Reply Brief- statement 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00005460-00003 



1 Attorney Client I Ex. 5 

Attached are my suggested edits. Thank you for including me in the review. 

Mary Ellen 

Mary Ellen Levine 

Assistant General Counsel 

Water Law Office, Office of General Counsel 

7510 C WJC North 

(202) 564-1345 

From: Dennis, Allison 
Sent: Monday, September 11, 2017 3:13PM 
To: Wood, Robert 

Jessica O'Donnell 
>;Scozzafava, MichaeiE 

>; Drinkard, Andrea 

Subject: RE: Reply Brief- statement 

DOJ 

While we are at it. .. 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00005460-00004 



OGC- are you fine with the attached press release announcing the anticipated 
final rule postponing the compliance periods? We would like to announce this 
action upon Administrator signature (expected within the day or so). 

From: Wood, Robert 
Sent: Monday, September 11, 2017 3:09 PM 
To: Dennis, Allison 

Jessica O'Donnell 
; Scozzafava, MichaeiE 
>; Drinkard, Andrea 

Subject: RE: Reply Brief- statement 

Fine with me. Thank you! 

From: Dennis, Allison 
Sent: Monday, September 11, 2017 3:00 PM 
To: Wood, Robert 

Jessica O'Donnell 
>;Scozzafava, MichaeiE 

>; Drinkard, Andrea 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00005460-00005 



Subject: RE: Reply Brief- statement 

Thanks all. 

Not to beat a dead horse, but could we make the following tweaks to improve 
clarity and eliminate redundancies?- Allison 

Holding Statement: 

Deliberative Process I Ex. 5 

From: Wood, Robert 
Sent: Monday, September 11, 2017 2:45PM 
To: Dennis, Allison 

Jessica O'Donnell 
; Scozzafava, MichaeiE 
>; Drinkard, Andrea 

Subject: RE: Reply Brief- statement 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00005460-00006 



Suggest the below edits in the statement and the background. Note deletion at 
the end of the background piece is consistent with Mary Ellen Levine's last 
message. (Good point MEL) 

From: Dennis, Allison 
Sent: Monday, September 11, 2017 2:20PM 
To: Fotouhi, David 

Jessica O'Donnell 
; Scozzafava, MichaeiE 
>; Drinkard, Andrea 

Subject: RE: Reply Brief- statement 

All, 

Andrea and I would like to make a few tweaks to the holding statement. Are 
these edits ok with you all? If so, we will then share with the OW front office team 
(Lee, Sarah, Mike, etc.), and then with OPA: 

Holding Statement: 

Deliberative Process I Ex. 5 
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Deliberative Process I Ex. 5 

From: Fotouhi, David 
Sent: Monday, September 11, 2017 1:36PM 
To: Wood, Robert Neugeboren, Steven 

Jessica O'Donnell 
>;Scozzafava, MichaeiE 

>; Drinkard, Andrea 
>; Dennis, Allison 

Subject: RE: Reply Brief- statement 

I just spoke with Liz Bowman-she would like a short desk statement and/or 
Q&A, not a statement that we would issue preemptively. Thanks. 

David Fotouhi 

Deputy General Counsel 

Office of General Counsel 

U.S. Environmental Protection Agency 

Tel: +1 202.564.1976 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00005460-00008 



From: Wood, Robert 
Sent: Monday, September 11, 2017 1:32PM 
To: Fotouhi, David Neugeboren, Steven 

Jessica O'Donnell 
; Scozzafava, MichaeiE 
>; Drinkard, Andrea 

< >; Dennis, Allison 
Subject: Reply Brief- statement 

All + Mike Scozzafava, Allison Dennis and Andrea Drinkard: 

My understanding is OPA wanted a statement in case they got a question. Here 
is the statement in circulation at EPA now. We've notified OW comms folks that 
DOJ asked that their OPA be contacted by our OPA: 

Deliberative Process I Ex. 5 

From: Fotouhi, David 
Sent: Monday, September 11, 2017 1:24PM 
To: Neugeboren, Steven 
Cc: Levine, MaryEllen 
:::~§.§!~Q1~~!@~~9QY>; Wood, Robert 
Subject: Re: Motion- press statement 

!"·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-! 

I'm not sure. I Attorney Client 1 Ex. 5 !Let me ask OPA what they had in mind. 
i..·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·J 

Sent from my iPhone 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00005460-00009 



On Sep 11, 2017, at 1:22PM, Neugeboren, Steven 
wrote: 

.--·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·~ 

i ! 

! Attorney Client I Ex. 5 I 

i..·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-! 

Steven Neugeboren 

Associate General Counsel 

Water Law Office 

Environmental Protection Agency 

202-564-5488 

From: Levine, MaryEllen 
Sent: Monday, September 11, 2017 12:36 PM 
To: Jessica O'Donnell 

Cc: Wood, Robert 
Subject: Fwd: Motion 

Here is a draft press statement to review. 

Fotouhi, David 

My computer isn't working and the incompetence of our support is 
beyond the pale. I am working off my phone. 

Sent from my iPhone 

Begin forwarded message: 

From: "Wood, Robert" 
Date: September 11, 2017 at 12:30:51 PM EDT 
To: "Levine, MaryEllen" < 
Cc: "Scozzafava, Michael 
"Matuszko, Jan" 
Subject: FW: Motion 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00005460-00010 



MEL: 

OPA has asked for a brief statement on the motion. We drafted the 
statement below and have tried to keep it as simple as possible. 
Please have a look and let me know if any problems. Thanks 

Rob 

From: Wood, Robert 
Sent: Monday, September 11, 2017 12:29 PM 
To: Scozzafava, MichaeiE ~,_,..,,V<:.-€.-Y 

Matuszko, Jan 
Subject: RE: Motion 

A few edits. I will run this by OGC. 

Deliberative Process I Ex. 5 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00005460-00011 



From: Scozzafava, MichaeiE 
Sent: Monday, September 11, 2017 11:40 AM 
To: Matuszko, Jan 
Cc: Wood, Robert < 
Subject: RE: Motion 

Allison asked me to try to come up with one sentence that describes 
what the motion asked for. What do you think of this? Obviously will 
need to run it by OGC. 

Deliberative Process I Ex. 5 

From: Matuszko, Jan 
Sent: Monday, September 11, 2017 8:02AM 
To: Scozzafava, MichaeiE 
Cc: Wood, Robert 
Subject: Motion 

This is the most recent one that I have ..... 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00005460-00012 



From: Neugeboren, Steven 
Sent: Sunday, September 10, 2017 3:49PM 
To: O'Donnell, Jessica (ENRD) 
Levine, MaryEllen 
Cc: Fotouhi, David 

>;Wood, Robert 
Subject: comments on steam brief 

Attached are my comments. Thanks Jessica 0 for the quick 
turnaround and consideration of our comments after hours. I 
don't have a lot of comments -i-·-·-·-·-·-·-·-·-·-·-·Aiiorney-·cii·e-niTEx·:·-5·-·-·-·-·-·-·-·-·-·-·-·! 
·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·---~---·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-

Attorney Client I Ex. 5 

Steven Neugeboren 
Associate General Counsel 
Water Law Office 
U.S Environmental Protection Agency 
202-564-5488 

From: O'Donnell, Jessica (ENRD) 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00005460-00013 



Sent: Sunday, September 10, 2017 11:03 AM 
To: Levine, MaryEllen 
Cc: Neugeboren, Steven; Fotouhi, David; Matuszko, Jan; Wood, 
Robert 
Subject: RE: Quote from Mortgage Bankers that you cannot add 
process that isn't in text of APA 

Attorney Client I Ex. 5 

From: Levine, MaryEllen l!I15~~Y!!J!LDC@IW~(g1S~.:.9.Q~ 
Sent: Sunday, September 10, 2017 10:48 AM 
To: O'Donnell, Jessica (ENRD) <JQJlQ!J 
Cc: Neugeboren, Steven 
David gru;my>; Matuszko, Jan 

>;Wood, Robert YYJ~.:&~fl(Q~@JlQY 
Subject: Quote from Mortgage Bankers that you cannot add process 
that isn't in text of APA 

Sorry I only attach slip opinion, having trouble accessing Lexis today. 

r----------------------Atto-r-riey--C1IEil1fT_E_X:---s----------------------~ 

i..·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-! 
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part test. 

Quote: 

Attorney Client I Ex. 5 

Mary Ellen 

Mary Ellen Levine 

Assistant General Counsel 

Water Law Office, Office of General Counsel 

7510 C WJC North 

(202) 564-1345 

<Steam ELG Postponement Final Rule_Press Release_9_11_17v2 mel 
ogc.docx> 

<Steam ELG Postponement Final Rule _Press Release _9 _11_17v2 mel ogc.docx> 
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To: 
From: 
Sent: 
Subject: 

Zomer, Jessica[Zomer.Jessica@epa.gov] 
Matuszko, Jan 
Fri 8/11/2017 3:55:47 PM 
FW: Steam Electric Postponement Final 

This e-mail contains the latest version of the preamble/rule. 

From: Gerstein, Arielle 
Sent: Thursday, August 10, 2017 1:44PM 
To: Evalenko, Sandy <Evalenko.Sandy@epa.gov>; Campbell, Ann <Campbell.Ann@epa.gov>; 
Fields, Wanda <Fields.Wanda@epa.gov> 
Cc: Nasir, Iqra <nasir.iqra@epa.gov>; Matuszko, Jan <Matuszko.Jan@epa.gov>; Scozzafava, 
MichaelE <Scozzafava.MichaelE@epa.gov>; Wood, Robert <Wood.Robert@epa.gov>; Zomer, 
Jessica <Zomer.Jessica@epa.gov> 
Subject: Steam Electric Postponement Final 

Hi Sandy & Ann, 

Attached are the blue folder documents for the Steam Electric Postponement Final. 

Wanda, can you please upload these to CMS? I will be bringing you the folder shortly. I've 
included one copy of the FRN and will add the rest of them after it clears OW along with the 
CD. I will email OGC concurrence when I receive it. 

Thanks, 

Arielle 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00005697-00001 



Arielle Gerstein 

Office of Science and Technology 

Office of WaterJ U.S. EPA 

(202) 566-1868 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00005697-00002 



To: 
From: 
Sent: 
Subject: 

Lape, Jeff[lape.jeff@epa.gov] 
Matuszko, Jan 
Mon 8/7/2017 11:45:02 PM 
Re: Heads up on action to postpone steam electric compliance dates 

Yes. It establishes postponed compliance dates only for the new, more stringent BAT limitations and 
PSES for the two waste streams for which the Administrator wants to conduct a new rulemaking to 
reconsider the tech basis (and associated limits): bottom ash transport water and FGD wastewater. 

The 2015 rule also established legacy wastewater limits for these wastestreams equal to the existing BPT 
requirements. We did not propose to extend any 2015 rule requirements that were set equal to BPT but 
you won't find those words in the proposed or final preamble. It's a level of detail that is confusing. You 
will find it in the comment responses that I reviewed and edited heavily today. 

We did propose to postpone new, more stringent BAT/PSES requirements for some other wastestreams 
in addition to bottom ash transport water and FGD wastewater (not raised in petitions so we had little 
justification). Since the Administrator did not decide to conduct new rulemaking for these wastestreams, 
we are not postponing those compliance dates. Preamble discusses this. It's actually in the opening 
summary as well as the body of the preamble. 

Probably way more than you wanted to know .... 

Se~frommyiPhone 

>On Aug 7, 2017, at 7:18PM, Lape, Jeff <lape.jeff@epa.gov> wrote: 
> 
> Does this option leave some compliance dates in effect for certain parts of the rule? 
> 
> -----Original Message----
> From: Matuszko, Jan 
>Sent: Monday, August 07, 2017 6:08PM 
>To: Wood, Robert <Wood.Robert@epa.gov>; Lape, Jeff <lape.jeff@epa.gov> 
> Cc: Scozzafava, MichaeiE <Scozzafava.MichaeiE@epa.gov>; Campbell, Ann 
<Campbeii.Ann@epa.gov>; Gerstein, Arielle <gerstein.arielle@epa.gov> 
> Subject: Heads up on action to postpone steam electric compliance dates 
> 
> Lots of progress on final action to postpone steam compliance date in the last couple if days. It's 
amazing what you can accomplish with a little direction. Package will be coming to both of you soon with 
a short turnaround. Will then require quick review by Mike Shapiro and OW. Sandy E is aware. Very short 
schedules mean short review times for all of us. :) 
> 
> Goal is to get to OP by the end of the week. 
> 
> Happy to discuss. 
> 
> Sent from my i Phone 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00005711-00001 



To: 
From: 

Scozzafava, MichaeiE[Scozzafava.MichaeiE@epa.gov]; Zipf, Lynn[Zipf.Lynn@epa.gov] 
Matuszko, Jan 

Sent: Mon 8/7/2017 10:09:48 PM 
Subject: Fwd: UWAG/Intervenor Brief in steam electric 705 litigation 

Interesting. Note who intervenors are. 

Sent from my iPhone 

Begin forwarded message: 

From: "Zomer, Jessica" 
Date: August 1, 2017 at 3:09:30 PM EDT 

"Jordan, Ronald" 
"Neugeboren, Steven" <lliJJg~~rLS~~@~b.g!lY 

"Simons, Andrew" 
< "Talty, Mark" > 
Subject: UW AG/Intervenor Brief in steam electric 705 litigation 

Attached is UWAG's memorandum in support of its motion to intervene in the 
steam electric 705 litigation, as well as UWAG's opposition to plaintiffs' motion for 
summary judgment. 

Jessica Hall Zomer 

Office of General Counsel 

U.S. Environmental Protection Agency 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00005718-00001 



To: 
From: 
Sent: 
Subject: 

Zomer, Jessica[Zomer.Jessica@epa.gov] 
Matuszko, Jan 
Mon 8/7/2017 10:08:48 PM 
Re: UWAG/Intervenor Brief in steam electric 705 litigation 

Interesting. 

Sent from my iPhone 

On Aug 7, 2017, at 2:25PM, Zomer, Jessica wrote: 

Attached is an amicus brief filed last week by National Ass'n of Home Builders, 
American Fuel & Petroleum Manufacturers, American Petroleum Institute, National 
Federation of Independent Small Business Legal Center, and National Mining 
Association in Clean Water Act v. EPA (D.D.C litigation over EPA's 705 stay of the 
steam electric rule). 

Jessica Hall Zomer 

Office of General Counsel 

U.S. Environmental Protection Agency 

From: Zomer, Jessica 
Sent: Tuesday, August 01, 2017 3:09PM 
To: Wood, Robert Matuszko, Jan 
Jordan, Ronald JQrilluh&Q!lli~~lliJNY•>; Fotouhi, David fu!Qllilli@yillif~mJm:Y• 
Neugeboren, Steven Levine, MaryEllen 

Talty, Mark 
<M~lirrk@kl~QY 
Subject: UW AG/Intervenor Brief in steam electric 705 litigation 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00005727-00001 



Attached is UWAG's memorandum in support of its motion to intervene in the 
steam electric 705 litigation, as well as UWAG's opposition to plaintiffs' motion for 
summary judgment. 

Jessica Hall Zomer 

Office of General Counsel 

U.S. Environmental Protection Agency 

<NAHB, AF&PM, API, NMA amicus brief.pdf> 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00005727-00002 



Cc: Scozzafava, MichaeiE[Scozzafava.MichaeiE@epa.gov]; Ronald 
JordanOordon.ronald@epa.gov] 
To: Zomer, Jessica[Zomer.Jessica@epa.gov] 
From: Matuszko, Jan 
Sent: Mon 7/10/2017 7:15:40 PM 
Subject: Fwd: Materials for Thursday at 11 am - Reconsideration of Steam Electric ELG 

Sent from my iPhone 

Begin forwarded message: 

From: "Scozzafava, MichaelE" 
To: "Penman, Crystal" 
Cc: "Campbell, Ann" < 

> 
>, "Southerland, Elizabeth" 

< "Wood, 
Robert" 
Subject: Materials for Thursday at llam- Reconsideration of Steam Electric ELG 

Hi Crystal, 

Christina is out today so I am transmitting these materials for the briefing referenced in the 
subject line. Please let me know if you have any questions or concerns. 

Mike 

Michael Scozzafava, Acting Deputy Director 

Engineering and Analysis Division 

OW/OST 

p: 202-566-2858 

r·-·P~~~-~~-~-~--P-h~-~-~-~--E~-~--6·-·1 
L·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·i 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00005736-00001 
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To: 
From: 
Sent: 
Subject: 

Nickerson, William[Nickerson.William@epa.gov] 
Matuszko, Jan 
Thur 7/20/2017 2:06:32 PM 
RE: got your message; probably Nicole and I for now 

From: Nickerson, William 
Sent: Thursday, July 20, 2017 9:20AM 
To: Matuszko, Jan <Matuszko.Jan@epa.gov> 
Subject: got your message; probably Nicole and I for now 

Do you have a summary or can you point me to the key comments? 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00005746-00001 



Docket EPA-HQ-OW-2009-0819 

Comment Response Topics 

1. Opposed to delay 

a. Commenter has completed numerous successful field pilot studies covering eight 

different major utilities and is contracted to deliver multiple FGD wastewater 

treatment facilities with guarantees to meet ELG water quality standards. 

b. These solutions have saved customers millions of dollars over previous state of the art 

and will continue to improve as they invest in R&D given a consistent regulatory 

incentive that sensibly limits selenium, mercury, nitrate and aresenic from FGD 

effluents. 

c. Disagree based on field experience and data that the current BAT does not represent 

the best available approach to meet the rule requirements for all FGD waste streams. 

d. Contend that FGD wastewaters from all fuel sources, including subbituminous coals can 

be successfully treated with the right implementation of physical/chemical/biological 

treatment. 

e. Competition and innovation in FGD wastewater treatment will suffer dramatically 

without consistent regulatory guidance from EPA. 

f. Proposal to postpone compliance dates and promulgation of a new rule present an 

uncertainty that is highly disruptive and damaging to their business. 

g. Lack the rationale to continue to invest in development and implementation of solutions 

without a clear timetable for implementation and confidence that their efforts are 

valued. 

h. Public health, environmental and economic benefits of reducing water pollution 

outweigh the costs to industry. Several citations to benefits analyses in final rule. 

i. Industry has had ample time to implement technologies to meet rule. 

j. EPA lacks authority under the CWA and the APA to postpone the compliance deadlines 

beyond 3 years following issuance of BAT standards (see CWA Section 301}. 

k. Proposed stay cited no relevant authority as its basis. 

I. The D.C. Circuit court has said EPA has no inherent authority to stay rule but must point 

to something in either the CWA or the APA. 

m. The APA has limited application and does not apply to EPA's plans for this rule. 

n. APA does not allow EPA to stay the rule after its effective date. 

o. Even if EPA had the authority to issue a stay under APA, EPA could do so only if it can 

show {1} the likelihood that petitioners will prevail on the merits of their petitions for 

review and {2} the likelihood that the petitioners will be irreparably harmed absent a 

stay. 

p. The proposed stay cannot cure EPA's failure to seek public comment on EPA's previous 

stay. 

q. An effective date is an essential part of any rule and that decision to postpone a rule's 

effective date or compliance deadlines is an action that is subject to those notice-and

comment requirements. 

r. The proposed stay is arbitrary and capricious because EPA failed to provide a reasoned 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00005747-00001 



explanation for it. 

s. Based on EO 12866 agencies must examine the costs of a rule before finalizing. 

t. EPA failed to explain why the proposed stay is not a significant regulatory action under 

EO 12866. 

u. Rule will reduce contamination in waterbodies and can create jobs for people to 

develop ways to install and contain waste. 

v. No legal basis for delaying the Final ELG's Rule implementation without first completing 

a rulemaking to modify or change the Rule. 

w. EPA may not finalize the postponement without first complying with the ESA and the 

NEPA. For ESA, EPA must obtain one more Biological Opinions for FWS and/or NOAA 

addressing whether the postponement maybe jeopardize the continued existence of 

listed species or adversely modify critical habitat; the extent to which the 

postponement will incidentally take listed species; and the specific measures EPA 

must carry out to minimize and mitigate those adverse effects. 

x. Public Citizen v. Steed: D.C. Circuit reject an agency's attempt to suspend a rule than 

attempting to justify revoking or modifying it. 

y. The APA only allows EPA to stay regulations if the effective date has not yet passed and 

if the agency demonstrates the four factors for a preliminary injunction have been 

met. 

z. The plants could install this technology in a 2020-2023 compliance timeframe. 

aa. Believes that EPA must resolve any remaining concerns with the ELG promptly (in a 

manner of months). MDEQ has spent a great deal of time negotiating NPDES permits 

to meet the 2015 ELGs and want to understand that this effort will continue to prove 

effective in eliminating discharges of pollutants. 

a b. Cites examples of coal plants that continue to discharge toxic metals and other 

pollutants. 

ac. Cites examples of health department advisories against eating fish that are 

contaminated with metals. 

ad. Reason to delay implementation is not based on soundness or scientific evidence, rather 

favor business over health and welfare of American people. 

ae. EPA's 2009 study determined that the then current regulations did not adequately 

address the pollutants being discharged nor kept pace with changes in the electric 

power industry that had occurred over the last three decades. 

af. Agency rightfully updated regulations after an extensive rulemaking that included 

numerous technical and scientific studies and public comments. 

ag. Public water system customers may face higher bills to remove pollution from power 

plants. 

ah. Plants in Iowa are emitting mercury. 

ai. Number of water bodies impaired increased from little over 300 to 724 in past five 

years. 

aj. Emissions also pollute oceans. 

ak. 92% of Iowans live within 30 miles of a coal plant, and one out of three Iowa children 

attend school near a coal plant. 

al. Iowa is home to several of the oldest, least efficient and most polluting plants in the 

nation. 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00005747-00002 



am. Waste from Iowa as well as out-of-state plants is disposed in Iowa. 

an. Stay would adversely affect waterways and communities. 

ao. Mississippi River alone supplies drinking water to 50 American cities and countless 

agricultural operations. 

ap. Coal ash contains toxic metals and radioactive materials. 

aq. Water in lagoons is a problem. 

ar. Stay of rule would adversely impact waterways of Florida's Sun Coast. 

as. Postponing rule will have significant costs to environmental and public health in the 

form of lost benefits. EPA should account for these costs. 

at. Coal-fired power plants discharge toxic pollutants that are linked to cancer, neurological 

damage and reproductive and developmental risks. 

au. Taxies accumulate in fish and wildlife, further harming public health and ecosystems. 

av. CWA nor APA authorize EPA to postpone compliance with the ELGin the manner 

proposed. 

aw. Contrary to CWA which requires progressive more stringent limitations in order to lead 

to cleaner waters. 

ax. CWA requires EPA to review and revise ELGs and regular intervals to reflect advances in 

pollution control technology. 

ay. CWA does not authorize EPA to indefinitely postpone compliance deadlines after 

making a BAT determination. 

az. APA does not authorize EPA to delay effective dates of a regulation in order to 

reconsider the rule itself. 

ba. EPA is prohibited from proceeding with the proposed rulemaking because the agency 

failed to complete consultations required under ESA. 

bb. EPA acknowledges that many of the pollutants in coal ash wastewater can harm fish and 

wildlife, and that waters containing these discharges overlap with endangered and 

threatened species' habitats. 

be. EPA has not undertaken required consultations with NMFS and FWS and therefore is not 

authorized to proceed with rulemaking under ESA. 

bd. Petition that serves as bases for postponement do not allege flaws in fly ash or mercury 

control wastewater, and therefore postponement is overly broad and arbitrary and 

capricious. 

be. Technologies are widely available and affordable and many plants are already 

implementing them. 

bf. EO's cited are unlawful when applied in direct contradiction to the CWA. Further, rule 

does not adversely affect jobs or have costs that exceed benefits. 

bg. Continued release of pollutants from Georgia Power plants put at risk uses to Coosa 

River and Etowah River. 

bh. Preposterous that EPA would revert to 1980's-era guideline with pollution-control 

technologies have advanced is preposterous. 

bi. 1982 rule contains to limitations for arsenic, lead, mercury and other taxies. 

bj. Delaying fails to consider regulatory uncertainty and effects on small businesses that 

have been developing treatment technologies. 

bk. Rolling back rule will push costs from power generators to communities, while 

endangering health and use of water bodies. 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00005747-00003 



bl. Plants can switch to anthracite. 

bm. Request extension of comment period. 

bn. Coal plants are number one source of toxic pollutants. 

bo. Utilities have already begun planning and investing to meet rule. 

bp. Request public hearings. 

2. Support Delay 

a. Supports postponement of three to five years for making modifications to zero 

discharge requirements for bottom ash transport water. 

b. NPPD is in the process of converting at least one of two units at the Sheldon Station to 

an alternative fuel in the 2021-2022 time frame. Planning, engineering, budgeting and 

constructing the conversion to zero discharge for the bottom ash transport water will 

be extremely challenging unless the compliance dates are postponed. 

c. Waste stream management decisions are interrelated. Since the rule impacts facilities' 

water balance and wastewater characteristics, EPA should stay the ELGs for 

combustion residual leachate. 

d. NPDES permits renewed during the stay should not apply the stayed ELGs, nor include 

compliance dates. 

e. EPA should provide guidance to state permitting agencies on addressing the stayed ELG 

compliance dates in NPDES permits issued while the stay is in effect. Commenter 

request that EPA provide guidance to state permitting authorities that endorses the 

use of a reopener provision as an option to address stayed compliance dates in NPDES 

permits. This would promote a predictable and equitable approach for addressing the 

stayed compliance dates. 

f. Judicial and administrative filings provide ample evidence that the ELG lacks a sound 

scientific and technical basis. 

g. Stay is appropriate given information provided by SBA and UWAG. 

h. Proposed rule falls short of EPA's intent to prevent unnecessary expenditure of 

resources until EPA completes reconsideration because it excludes ELGs for 

combustion residual leachate. 

i. Postponement is consistent with the Administration's Regulatory Reform Initiative 

because it will help alleviate the unnecessary regulatory burden of complying with a 

regulation that needs substantive changes to ensure that the imposed costs do not 

exceed the benefits and that the final rule is based on data that meets the 

administration's standards of reproducibility. 

j. Commenter urges EPA to consider the effect of the CCR rule in combination with the 

ELG to harmonize deadlines and requirements. 

k. With respect to the duration of the postponement, commenter contends that the CWA 

does not impose a requirement for EPA to revise ELGs within a specified time frame. 

Commenter believes that two years is an appropriate goal, but suggests that the 

postponement should extend until EPA promulgates a final rule with compliance dates 

that provide sufficient time for implementation (and therefore not limit itself to a set 

deadline}. 

I. This postponement is necessary to prevent the unnecessary expenditure of resources by 

cooperatives and other utilities until EPA completes its reconsideration of the rule 
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m. The CWA does not mandate that the effluent limitations be incorporated into NPDES 

permits by a particulate date after promulgation of the regulation. 

n. The deadlines are currently imposing enormous costs on industry. 

o. The duration of the postponement should be added to any new applicability dates. 

p. The proposed postponement of the deadlines in the rule have no impact on the 

implementation and enforcement of water quality-based effluent limitations. 

q. Want a 10-year delay for BAT control implementation based on 2 operating permit 

renewal cycles for existing facilities who are indirect dischargers. 

r. Appropriate for EPA to have granted petitions for reconsideration of the ELG rule filed 

by UWAG given costs and benefits of rule. 

s. Changes to CCR and CPP are pending or being considered, so postponement will allow 

the agency to coordinate all rules. 

t. Postponement is necessary to conserve scarce resources among state permitting 

authorities. Without one, permit writers will have to choose between delaying permit 

issuance or issuing permits that will likely have to be modified if EPA revises the rule. 

u. As the Agency has concluded that UWAG and the Small Business Administration have 

raised arguments that deserve further consideration, the Agency has both the 

authority and the responsibility to postpone the rule while it undertakes 

reconsideration. Some of the information now before the Agency was not available 

during the prior rulemaking and could not have been considered. But once the Agency 

concludes that the Rule deserves another look, justice requires that it postpone those 

rules to allow time to conduct further rulemaking. 

v. The Agency should postpone all new and more stringent requirements. Companies have 

made and will make compliance decisions based on the cost of the rule as a whole, 

not the costs of achieving limits on a wastestream-by-wastestream basis. 

w. CWA provides the necessary authority for EPA to postpone the deadlines temporarily. 

CWA does not require EPA to promulgate new ELGs within any specific timeframe, 

and it is unnecessary for the Agency to self-impose a two-year constraint on the 

rulemaking to revise the ELGs. 

x. UWAG supports a full- yet prompt- re-evaluation of the more stringent ELG limits at 

issue, based on adequate data and analysis, and two years reflects a reasonable goal. 

y. Supports postponing the rule for a period that would include time for thorough 

reconsideration and any promulgation of new compliance dates which would 

recognize the multi-year time necessary to engineer, install and test treatment 

systems. 

z. Postponement would facilitate coordination between two rules and allow time for 

implementation of the WIIN Act. 

aa. ELG meets criteria identified in EO 13777 and therefore postponement is appropriate 

and necessary. 

ab. Postponement would contribute to regulatory burden reduction requirement of EO 

13771. 

a c. New data calls into question several of the rule's underlying assumptions related to the 

requirements EPA is proposing to postpone. 

ad. The current deadlines will require plants to almost immediately incur significant capital 

expenditures or undergo closure. 
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ae. Requests that EPA provide guidance to permit writers clarifying that they have 

substantial flexibility in applying the "as soon as possible" factors in the rule and need 

not mandate compliance on Nov. 2018. 

af. New compliance deadlines should not be established until EPA has completed its 

reconsideration and potential new rulemaking activities. 

ag. Establishing new deadlines without knowing the extent of the effort or time needed to 

complete reconsideration and potential new rulemaking activities would complicate 

compliance efforts. 

a h. New compliance deadlines should be at a minimum of two years after EPA completes 

review and publishes any new rulemaking. 

ai. This time is needed to allow regulated community to evaluate impact of changes, re-

evaluated compliance options, plan, finance, test, implement and optimize equipment 

needed to come into compliance. 

aj. If EPA makes significant changes, then it may require three years to come into full 

compliance (consistent with the applicability dates in the 2015 rule}. 

ak. SCANA began evaluated treatment options for meeting FGD wastewater limits in 2013. 

None of the available treatment technologies tested (including EPA's BAT} were able 

to meet the new selenium treatment limits. The results of testing coupled with the 

expected continued variability of FGD wastewater properties has complicated the 

evaluation and selection of treatment options. 

al. Because of the uncertainty of finding treatment options that will consistently meet the 

ELG limits, SCANA is closely evaluating zero discharge technologies for the treatment 

of FGD wastewater. Preliminary capital expenditure estimates exceed $100 million to 

implement zero discharge technologies at each of the Williams and Wateree stations. 

am. More reasonable FGD wastewater discharge limitations could impact SCANA's 

evaluation and selection of FGD treatment technology. Suspending compliance 

deadlines associated with FGD wastewater treatment will allow SCANA to prevent 

unnecessary costs associated with evaluation and testing of FGD wastewater 

treatment technologies until EAP can complete reconsideration of the rule. 

an. SCANA will soon have to begin significant, costly retrofits to the bottom ash transport 

systems to convert to closed-loop systems unless the compliance schedule for bottom 

ash transport water is suspended. 

ao. In addition, the systems will potentially require connections allowing use/disposal of the 

bottom ash transport water in each station's FGD scrubber. The full impact of using 

bottom ash transport water on FGD scrubber chemistry is not fully known at this 

point. There are ongoing EPRI studies evaluating this. 

ap. Changes to the zero discharge prohibition for bottom ash transport water could render 

all or portions of the currently planned retrofits unnecessary. Suspending the 

compliance deadlines associated with bottom ash transport water will prevent 

unnecessary costs. 

aq. Delay is also needed to allow for the state adoption of updated rules so that the state 

agencies are authorized to implement the permitting of these new requirements 

whatever the outcome of the reconsideration. 

ar. Also supports compliance date extension to allow for the 5-year renewal cycle of NPDES 
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permits to allow state agencies sufficient time to accommodate all facilities and to 

provide supply chain flexibility for technology and construction resources. 

as. Extension should also accommodate state agency rulemaking and legislative processes 

that must first occur in many states (including Oklahoma} prior to state agencies 

having authority to incorporate EPA's revised rule requirements into NPDES permits. 

at. States like Oklahoma will require at least one to two years to adopt the federal rule and 

then place the compliance requirements into permits, which could be a further one to 

five years after the federal rule has been finalized. 

au. Availability of technology vendor resources may hinder utilities ability to comply with 

the rule in such a short amount of time. Quite possible manufacturers will have a hard 

time keeping up with demand given there are 863 units using wet handling of bottom 

ash. 

av. To postpone the deadlines for a specific period of time (for example, two years} could 

well result in subjecting regulated parties to a second set of infeasible and 

unreasonable deadlines that would be problematic for industry and EPA. 

aw. Although BPU earlier requested that the ELG compliance deadlines be set as December 

31, 2023 or later at the discretion of the state Director, however events since May 

2017 suggest that this is too early due to effect of other EPA regulations that are 

expected to be reviewed. 

ax. Effects of other regulations on wastewater must be in place and understood before ELG 

compliance deadlines can be set and the cumulative cost and interplay among rules 

such as the ELGs, the CCR rule and the CAA section 111{d} rules must be considered. 

ay. Supports postponement of compliance dates, including PSES. Indirect dischargers like 

Lakeland are disproportionately impacted by the rule. 

az. Lakeland Electric will have to invest significant capital and achieve a procurement and 

installation schedule our suppliers have indicated is not feasible to come into 

compliance by November 2018. 

ba. Request that all facilities covered by the rule have the same opportunity for compliance, 

which would mean postponing the November 2018 compliance date for indirect 

dischargers. 

bb. Supports 3 to 5 year postponement for making modifications for zero discharge of 

bottom ash transport water. 

be. NPPD is the in the process of converting at least one of its two units at the Sheldon 

Station from coal to an alternative fuel in the time frame 2021-2022. Planning, 

engineering and budgeting and construction the conversion to zero discharge for the 

bottom ash transport water will be extremely challenging unless the compliance dates 

are postponed. 

bd. With respect to FGD scrubber wastewater, a stay or extension is important so that 

additional expenditure of funds can be directed at a proven technology based on 

revised limits from EPA's comprehensive review. 

be. Will need to contract for $90 million to meet FGD scrubber wastewater limitations at 

both facilities subject to the ELG. Additionally, will need to incur substantial costs to 

install new technologies and make plant infrastructure improvements to comply with, 

for example, conversion to a dry handling system for bottom ash transport water. 
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bf. Supports that the stay be indefinite until EPA promulgates a rule with specific 

compliance dates. 

bg. Five facilities in the process of permit renewals that will include the ELG requirements. 

Significant expenditures may occur if NPDES permits are renewed and the applicability 

dates are not postponed while the rule is being reconsidered. 

bh. To avoid undue expenses to the industry, the postponement should remain in effect 

until such time as new applicability dates have been promulgated. Applicability dates 

should change based on the amount of time reconsideration lasts. 

bi. Unless the reconsideration of the guidelines is accompanied by a postponement of the 

ELG compliance dates, OVEC runs the risk of significant expenditures to engineer, 

design and possibly begin construction of controls to meet the current ELG obligations 

when there is a likelihood these same guidelines and standards could be revised. 

Commenter considers this an untenable position that they wish to avoid. 

bj. Postponement of certain applicability dates within the rule is appropriate, in the public 

interest and is necessary to prevent unnecessary expenditure of resources until EPA 

can complete its reconsideration of the rule. 

bk. Commenter will begin investments totaling approximately $90 million in the near future 

absent the postponement. 

bl. Supports postponing the rule's compliance dates for as long as needed to revise the 

rule, but no shorter than two years. 

bm. Recommends that EPA promulgate new compliance dates for both direct and indirect 

dischargers as part of the reconsideration and avoid setting a specific time limit for 

any postponement. 

bn. Any implementation scenario with revised effluent limits could require facilities to 

reevaluate the treatment technologies required to comply. This could result in facility 

modifications that require significant planning (such as engineering or process 

modifications, pilot studies, reviewing impacts, obtaining necessary equipment and 

permits}. 

bo. Also may require planned facility outage which has to be coordinated with regional 

transmission authorities. 

bp. Therefore, considers postponement of compliance dates until completion of the 

rulemaking process for any wastestreams reconsidered to be a more appropriate 

choice and in the best interest of customers. 

bq. Compliance date for gasification wastewater for the Edwardsport IGCC plant is set by 

permit, so postponing compliance dates for gasification wastewater will not 

predetermine what action EPA must take with respect to these limits. 

br. Given EPA's pending reconsideration of these guidelines, companies run the risk of 

continuing efforts to comply and expending significant resources when there is the 

possibility that guidelines will be revised. 

bs. Installation of FGD wastewater treatment is one of the most costly aspects. AEP is 

experiencing difficulty with pilot studies demonstrating EPA's model technology 

provides adequate treatment to beet BAT limits without including additional 

treatment technologies. 

bt. Five plants in process of receiving renewed permits, and postponement is needed to 

prevent unnecessary permit modifications. 
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bu. An extended and permanent stay is needed to provide certainty to state regulators 

issuing NPDES permits. 

3. Comments on Existing Rule {not relevant to current action} 

a. The KleeNwater process would dramatically reduce overall water treatment costs 

compared to proposed phys/chem plus biological methods. 

b. Industry could meet the limitations and standards for FGD wastewater using an 

advanced membrane system. The technology is nearly $15 million less in CAPEX 

compared to biological process. 

c. EPA did not look at advanced RO technology to reduce discharge quantities of 

wastewater and/or being used as part of a zero liquid discharge system. 

d. Data from vendors is low- actual costs of compliance would be seven to eight times 

higher than EPA estimates. 

e. Existing technology will not work at most coal-fired facilities to meet limitations. 

f. Concerned that facilities utilizing subbituminous and bituminous coal cannot comply 

with limitations for FGD wastewater through use of EPA's model technology. 

g. Content that limits in the final rule were based upon faulty assumptions and an 

incomplete record and not based on BATEA as required under the CWA. {note

commenter provided no data to support this claim}. 

h. Concerned that inability to comply or large capital expenditures required to comply with 

cause switching of fuels, as demonstrated by intended retirements and/or fuel 

switches by Indiana utilities including NIPSCO and Vectre. 

i. Contend fuel switching is result of mandated impermissible limits not developed in 

accordance with CWA. 

j. Contend that 2015 rule would lead to significant job losses from Indiana coal production 

and associated harm to state and local economies. 

k. Does not believe that zero discharge requirement for bottom ash transport water 

should apply when this water is collected and treated prior to discharge from an 

NPDES permitted outfall. Instead, NPDES permitted parameters should apply. 

I. The rule includes combustion residual leachate as an independently regulated waste 

stream as opposed to its historic treatment as a low volume waste. Independent 

regulation of this waste stream requires independent consideration and managment. 

m. Argues that negligible environmental improvement will result by installing a ZLD system 

for a peaking station that only operates 30 to 40 days per year at a cost of greater 

than $1 million. 

n. Financial, physical, technical and logistical hurdles to reconfigure current process water 

settling ponds to receive ash transport water for reuse. 

o. Supports only requiring generating units with a 400 MW or greater nameplate rating to 

comply with the rule due to financial burdens for small generating facilities with 

limited run times to comply. 

p. Rule results in disproportionate result since one facility owned by IMP A has one 

generating unit below the threshold and one above. This will result in the need to 

create a new system to comply with the rule for only one unit. 

q. Argues that rule will have very little, if any, environmental benefit while causing cost 

and operational issues at their small generating facility. 
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r. OVEC is undergoing studies and planning and potentially facing significant expenditures 

in the next few years associated with ELG compliance. 

s. Revised NPDES permit for Clifty Creek Station establishes specific compliance dates 

prohibiting discharge of bottom ash transport water and requiring the facility to meet 

new FGD wastewater BAT limits. 

t. Recent studies indicate that power plants will have difficulty using the model BAT 

technology to comply with the BAT standards for FGD wastewater. 

u. Unfair and inconsistent with the Administration's regulatory reform principles to place 

such plants in a particularly vulnerable and costly wastestream-by-wastestream 

determination with questionable benefits. 

v. Do not believe the zero discharge requirement should apply when the bottom ash 

transport water is collected and treated prior to discharge from an NPDES permitted 

outfall. Any discharge from such a facility would need to meet NPDES parameters. 

w. Substantial doubt remains about whether some of the technological modification 

required by the ELG rule are even feasible. 

x. The ELG Rule should be reassessed by EPA so true costs can be accounted for, as 

required by CWA. 

y. The rule was promulgated without gathering necessary data on certain types of plants 

covered by the rule. For example, no data was gathered on the treatability of 

selenium and nitrates in FGD wastewater produced by plants burning subbituminous 

coals or lignite. 

z. The ELG rule and other EPA rules create uncertain conditions that precipitate complex 

decisions that affect energy supply, environmental outcomes, and investment 

decisions. 

a a. EEl's members cannot presently determine the extent of their regulatory obligations 

under the major rules that EPA recently finalized. 

ab. EPA would be imposing an undue financial harm to public power communities like 

Springfield, Missouri. 

ac. BAT being chosen for compliance was not understood by the regulated community nor 

were the economic justifications appropriately vetted through public review and 

comment period. 

ad. Current ELG is a threat to the coal fleet. Cites example costs for utilities to comply. 

ae. The deadlines for new and more stringent limits impose an unfair hardship on industry 

and consumers. 

af. Some of the rule's limits are not achievable for some or all facilities, while others, if 

achievable at all, can be accomplished only at a far higher cost than EPA anticipated 

and with benefits far lower than EPA projected. 

ag. Compliance with a rule this complicated takes substantial time due to the time needed 

for investigating, planning, designing, purchasing, constructing, and testing. 

a h. Complying with rule would be burdensome and result in additional premature 

shutdown of coal generating units. 

ai. Complying with both ELG and CCR rule would be unnecessarily expensive and in many 

cases prohibitively so, and would have severe impacts on the nations' coal fleet and 

coal supply chain jobs. 
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aj. May increase risk to local, regional or even national electricity reliability and grid 

resiliency. 

ak. Will increase costs to consumers, either due to direct compliance costs or less direct 

costs associated with reduced fleet diversity and greater dependence on non-coal 

fuels and power generation sources. 

al. Powder River Basin coal comprises about 40% of coal produced in the U.S. If plants that 

consume PRB coal could not continue burning it because they cannot meet selenium 

limitations, employment for many thousands would be affected. 

am. EPA used insufficient, outdated and unreliable data for setting standard for bottom ash 

transport water. 

an. Flaws skew both the standards EPA set and the costs for complying with them. 

ao. Appears that technologies beyond what EPA determined might be needed by many 

plants to comply. 

ap. BAT must be based on available technologies. 

aq. Compliance cost estimates for three companies are widely different than EPA's 

estimates. 

ar. Costs to comply on a per-ratepayer bases for smaller public power entities would be 

exorbitant. 

as. Costs of first five years of compliance are over $6 billion, compared with EPA's 

annualized costs of $480 million per year. 

at. Withdrawing social cost of carbon from benefits consistent with EO reduces annualized 

benefits. 

au. Changes to CCR rule may have implications for ELG rule. 

av. Changes to CPP may have implications for ELG rule. 

aw. Cumulative effect of these rules for compliance costs, jobs, energy costs and the 

economy have not been addressed by EPA. 

ax. EPA did not set limits for existing sources consistent with the CWA. 

ay. The petitions for reconsideration detail the extent to which the limits contained in the 

rule were based on a fatally incomplete record and faulty assumptions and provide 

additional new information underscoring EPA's failure to set BAT in a manner 

consistent with the CWA. These flaws warrant remand to ensure that all limitations 

and requirements comport with the requirements of the CWA. 

az. EPA did not gather any data on the treatability via biological treatment of selenium and 

nitrates in FGD wastewater produced by plants burning lignite or subbituminous coal. 

ba. The effectiveness of biological treatment for FGD wastewater is highly dependent on 

the makeup and chemistry of the wastewater, which varies based on the type of coal 

used. EPA failed to demonstrate feasibility for 25% of plants. 

bb. A pilot study at a subbituminous plant demonstrates that the plant cannot meet the 

FGD wastewater limits using model technology. 

be. It may not be possible for all plants to comply with a zero discharge limit for bottom ash 

transport water under all weather or other events. 

bd. EPA relied on unsound analytical methods that produced an overestimation of 

pollutants in bottom ash transport water, as well as 40 year old data from unidentified 

sources that were of questionable quality and obtained prior to 1974 and 1982 

regulations that drastically changed how industry handles this wastewater. 
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be. EPA set limitations for gasification wastewater despite the fact that the record contains 

limited data on the VCE model technology and no crystallizer effluent data from 

facilities utilizing two-stage treatment systems. The limits set for modern IGCC plants 

were developed using an insufficient and unrepresentative dataset and cannot be 

reliably met, even through application of EPA's model technology. Also issues related 

to combustion residual leachate and FGD wastewater warrant revision. 

bf. Industry data shows that EPA grossly underestimated the costs with several 

requirements (example, Southern Company costs are nearly seven times higher than 

EPA's for installing biological treatment for FGD wastewater). EPRI estimates costs of 

conversion from wet to dry bottom ash handling for plants above 400 MW were over 

$6 billion, with an additional $452 million in annual O&M. This is more than double 

EPA's estimates. Also, City Utilities of Springfield, Missouri has already expended $4 

million in capital costs and will need to expend another $3 million (excluding O&M) if 

zero discharge requirement is applied. 

bg. Industry has calculated costs much higher on a TWPE basis than EPA. 

bh. Additional cost data provided for Dynergy, NRG and AEP. 

bi. ELGs faulty cost estimates justify reconsideration. 

bj. Excessive costs will lead to closures and job losses, many in rural and economically 

distressed parts of the country. 

bk. Where regulations do not lead to closures, can still result in fuel switching and possible 

asset retirements causing further damage to the coal industry. 

bl. Off-topic comments regarding CCR rule and WIIN Act. 

bm. Compliance options to comply with 2015 rule are estimated to be in the tens of millions 

of dollars per generating unit and will be a concerted effort to plan, engineer, procure 

and install. 

bn. EPA's record does not support technology beyond what OG&E and many others are 

currently utilizing for compliance as being cost-effective. 

bo. EPA acted contrary to its record in finalizing a zero discharge BAT for bottom ash 

handling. The proposal included impoundments in all four of EPA's preferred 

compliance options. 

bp. Supports reconsideration of the 2015 final rule itself given data demonstrating that the 

requirements are unnecessary for the bottom ash transport streams. OG&E's facilities 

are currently in compliance with all water quality standards without the 2015 rule. 

bq. The final rule does not reflect an accurate assessment of the cost-effectiveness of its 

flue gas desulfurization wastewater control option or the reliability of the control 

technology. 

br. EPA grossly underestimated the cost to retrofit dry fly ash systems. 

bs. EPA failed to recognize impoundments as Best Available Technology for bottom ash 

wastes. 

bt. EPA failed to consider the effluent limitations' negative impact on nitrate and nitrite 

water quality trading. 

bu. The rules conflict with the RCRA coal combustion residuals regulatory requirements 

(e.g., inconsistent compliance schedules). 

bv. EPA refused to disclose relevant information, methods, and analyses underlying the 
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rulemaking, impermissibly cloaking the information as "confidential business 

information" in violation of the Data Quality Act and the Agency's guidelines on 

transparency. 

bw. The significant costs that would be required to comply with the unnecessarily stringent 

and non-cost effective effluent limitations is money that could better be devoted to 

projects that would produce more meaningful environmental impacts. 

bx. Utilities note that they are unable to meet ELG regulations with current technologies 

and are burdened with compliance deadlines not harmonized with other rules 

impacting the industry. 

by. Based on utilities' stated difficulty in meeting the proposed rules, the likely capacity 

closure rates are dramatically underestimated by EPA. The cost-benefit analysis of the 

impacts of the ELG should be reconsidered using more accurate assumptions in each 

of the models. 

bz. Thinks that compliance enforcement should be moved to the state level or limit the 

scope of the rule to facilities of 400 MW or greater. 

ca. EPA should not assume a single type of crude oil feedstock or limited variability in that 

feedstock, and a single set of fixed process operations for petroleum refineries 

because unwarranted technical and economic impacts could occur. 

cb. EPA should ensure that any final ELG limitations are based on demonstrated technical 

achievability fully across an industry. 

cc. Appears that dry handling standards for both fly ash residuals and flue gas mercury 

controls and numeric limits for both the gasification process and nonchemical metal 

cleaning wastewaters were clearly warranted. 

cd. MDEQ has concerns that standards for bottom ash transport water and FGD water 

waste streams. 

ce. For bottom ash transport water, MDEQ supports change to either dry handling or a 

closed-loop system with storage volume designed to a statistically significant level of 

control that might allow for occasional emergency releases to surface waters under 

the conditions specified in the standard NPDES bypass condition. 

cf. MDEQ supports establishment of BAT controls for FGD wastewater, has concerns 

regarding inclusion of biological treatment in setting BAT. Only two facilities evaluated 

by EPA relied solely on the use of biological treatment (without preceding use of 

chemical precipitation}. EPA states that biological treatment is included only for the 

additional removal of selenium and nitrate/nitrite from FGD wastewater following 

chemical precipitation. With restrictive WQBELs already being used for selenium, and 

control programs that address discharge of nitrates (i.e., oxidation of ammonia to 

nitrate to protect against un-ionized ammonia toxicity and/or dissolved oxygen-based 

concerns instream}, MDEQ is not sure there is enough of a concern about these two 

pollutants to warrant additional costs for installing and operating highly-sensitive 

biological treatment systems industrywide. May be more appropriate to set chemical 

precipitation as BAT for the industry and allow site-specific water quality evaluations 

do determine the need for additional selenium and/or nitrate/nitrite control. 

cg. MDEQ is concerned that EPA's evaluation of data from six facilities using biological 

treatment is not sufficient to address concerns over the sensitivity and unpredictable 
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nature of biological treatment. Biological treatment systems are known to be sensitive 

to fluctuations in wastewater flow, wastewater composition, and temperature. 

Concerned over variables related to different fuel sources, daily variations in fuel 

blends, capacity utilization rates, the FGD operations and concerns with colder 

temperatures have been sufficiently evaluated. 

ch. Supports EPA's continued efforts in reevaluating the ELGs for existing industries, 

including the steam electric category. Recent changes in processing and the 

development of new technologies are clearly not adequately addressed in the existing 

regulations. MDEQ needs certainty in order to perform NPDES permitting role. 

ci. Although EPA has not identified which individual utilities are subject to these 

requirements, Lakeland Electric research has revealed that most, if not all, of the 

indirect dischargers are also small municipally owned utilities. 

cj. EPA should consider completely eliminating the pretreatment standards for existing 

sources due to excessive costs imposed on indirect dischargers and lack of resulting 

benefits. 

ck. PSES in the rule provide no measurable environmental benefit. 

cl. The influent to the POTW is lower than the ELG rules require. 

em. ELG provides a mechanism for removal credits, but since the POTW receives essentially 

undetectable quantities of metals like selenium, removal credits cannot be given. 

en. The POTW receiving wastewater from Lakeland has consistently maintained its 

compliance and permitted limits, therefore PSES is unnecessary to prevent 

interference and pass-through. 

co. EPA should exempt small generating units under 400 MW, specifically as it pertains to 

bottom ash handling and FGD wastewater because the amount ofpollution discharged 

by these small generating units is negligible and nearly impossible to measure at the 

discharge point. Therefore, the receiving surface water quality will not be measurable 

improved. 

cp. This exemption would have no significant adverse environmental impact but would lift a 

heavy burden on small entities. 

cq. Local authorities, through the POTWs, should have the final authority to regulate all 

discharges to their system. Supports having the POTW regulate all discharges using 

BPJ to ensure that the POTW discharge meets all permitted water quality conditions. 

cr. Additional technologies needed such as denitrification or ultrafiltration are likely to 

significantly increase the cost of a biological treatment plant, yet EPA did not account 

for widespread need for those technologies. 

4. Comments on other topics (e.g., CCR}. 

a. Comments on draft NPDES permit for Gulf Power Company's James F. Crist Electric 

Generating Plant {Permit No. FL0002275} 

b. Urge EPA to grant the pending UWAG petition for reconsideration of the CCR rule and 

postpone the CCR rule's deadlines so that timeframes for both rules can be 

coordinated. 

c. Urges EPA to delay CCR rule deadlines so that owners/operators are not forced to make 

decisions under the CCR rule without first understanding their obligations under the 

ELG rule. 
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d. The valuable utilization of coal combustion products is being impacted by the addition 

of new technologies and processes required to meet regulatory requirements. 

e. Believes the change in scope for Waters of the US rule will allow more toxic/harmful 

substances to be discharged. 

f. Supports transition to hydrogen and biodiesel. 

g. Supports increased use of solar and wind energy. 

5. Comments from Permitting Authorities 

a. Supports EPA efforts in reevaluating existing ELGs instead of focusing solely on new 

industries. 

b. Like the steam electric category, there are a number of industries that have seen 

significant improvements in treatment technology and changes in wastewater 

characterization since ELGs were promulgated in the 1970's and 1980's. 

c. State water programs lack the personnel and resources to effectively research and 

develop BPJ standards; relying on state-specific BPJ standards for significant industrial 

categories can create inconsistencies between states and across regions. 

d. Implementing BAT standards and revising ELGs that have not adequately addressed 

process changes in the industry over the last 30 years is a clear imperative of the 

NPDES program 

e. Those subject to the ELG and Michigan as a delegated state both need certainty to 

implement the revised ELGs. 

f. 

Consolidated Comment Summary 

1. Opposed to Delay 

a. Availability of Technologies 

i. Vendor- has completed pilot field studies and is contracted to deliver multiple 

FGD wastewater treatment facilities with guarantees to meet ELG. Disagrees 

based on field experience and data that BAT for FGD cannot be met for all fuel 

sources. 

ii. Postponement is highly disruptive to vendors, will competition and innovation 

will suffer. Lack rationale to continue to invest in technologies without clear 

timetable. 

iii. Technologies are widely available and affordable and many plants are 

already implementing them. 

iv. Delaying fails to consider regulatory uncertainty and effects on small 

businesses that have been developing treatment technologies. 

v.lndustry has had ample time to implement technologies to meet rule. 

b. Benefits 

i. Public health, environmental and economic benefits of reducing water pollution 

outweigh costs to industry. 

ii. Rule will reduce contamination in waterbodies and can create jobs for people to 
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develop ways to install and contain waste. 

iii. Public water system customers may face higher bills to remove 

pollution from power plants. 

c. Legal Authority/Procedural 

2. Support Delay 

i. EPA lacks authority under the CWA and the APA to postpone the compliance 

deadlines beyond 3 years following issuance of BAT standards. 

ii. Proposed stay cited no relevant authority as its basis. 

iii. The D.C. Circuit court has said EPA has no inherent authority to stay rule 

but must point to something in either the CWA or the APA. 

iv. The APA only allows EPA to stay regulations if the effective date has not 

yet passed and if the agency demonstrates the four factors for a preliminary 

injunction have been met. 

v. Even if EPA had the authority to issue a stay under APA, EPA could do so only if 

it can show {1} the likelihood that petitioners will prevail on the merits of their 

petitions for review and {2} the likelihood that the petitioners will be irreparably 

harmed absent a stay. 

vi. The proposed stay cannot cure EPA's failure to seek public comment on 

EPA's previous stay. 

vii. An effective date is an essential part of any rule and that decision to 

postpone a rule's effective date or compliance deadlines is an action that is 

subject to those notice-and-comment requirements. 

viii. The proposed stay is arbitrary and capricious because EPA failed to 

provide a reasoned explanation for it. Petition that serves as bases for 

postponement do not allege flaws in fly ash or mercury control wastewater, and 

therefore postponement is overly broad and arbitrary and capricious. 

ix. Based on EO 12866 agencies must examine the costs of a rule before 

finalizing. 

x. EPA failed to explain why the proposed stay is not a significant regulatory action 

under EO 12866. 
xi. EPA may not finalize the postponement without first complying with the 

ESA and the NEPA. EPA acknowledges that many of the pollutants in coal ash 

wastewater can harm fish and wildlife, and that waters containing these 

discharges overlap with endangered and threatened species' habitats 

xii. EPA's 2009 study determined that the then current regulations did not 

adequately address the pollutants being discharged nor kept pace with changes 

in the electric power industry that had occurred over the last three decades. 

a. Timeframe 

i. Supports postponement of three to five years for making modifications to zero 

discharge requirements for bottom ash transport water. 

ii. CWA does not impose a requirement for EPA to revise ELGs within a specified 

time frame. Commenter believes that two years is an appropriate goal, but 

suggests that the postponement should extend until EPA promulgates a final 

rule with compliance dates that provide sufficient time for implementation (and 

therefore not limit itself to a set deadline}. 
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iii. It is unnecessary for the Agency to self-impose a two-year constraint on 

the rulemaking to revise the ELGs. 

iv. The CWA does not mandate that the effluent limitations be 

incorporated into NPDES permits by a particulate date after promulgation of the 

regulation. 

v. The duration of the postponement should be added to any new applicability 

dates. 

vi. Want a 10-year delay for BAT control implementation based on 2 

operating permit renewal cycles for existing facilities who are indirect 

dischargers. 

vii. As the Agency has concluded that UWAG and the Small Business 

Administration have raised arguments that deserve further consideration, the 

Agency has both the authority and the responsibility to postpone the rule while 

it undertakes reconsideration. Some of the information now before the Agency 

was not available during the prior rulemaking and could not have been 

considered. 

viii. If EPA makes significant changes, then it may require three years to 

come into full compliance (consistent with the applicability dates in the 2015 

rule}. 

ix. Commenter urges EPA to consider the effect of the CCR rule in 

combination with the ELG to harmonize deadlines and requirements. 

Postponement would facilitate coordination between two rules and allow time 

for implementation of the WIIN Act. 

x. Postponement would contribute to regulatory burden reduction requirement of 

EO 13771. 

xi. Postponement is consistent with the Administration's Regulatory 

Reform Initiative because it will help alleviate the unnecessary regulatory 

burden of complying with a regulation that needs substantive changes to ensure 

that the imposed costs do not exceed the benefits and that the final rule is 

based on data that meets the administration's standards of reproducibility. 

xii. Request that all facilities covered by the rule have the same opportunity 

for compliance, which would mean postponing the November 2018 compliance 

date for indirect dischargers. 

b. Waste streams 

i. Waste stream management decisions are interrelated. Since the rule impacts 

facilities' water balance and wastewater characteristics, EPA should stay the 

ELGs for combustion residual leachate. 

ii. The Agency should postpone all new and more stringent requirements. 

Companies have made and will make compliance decisions based on the cost of 

the rule as a whole, not the costs of achieving limits on a wastestream-by

wastestream basis. 

iii. Proposed rule falls short of EPA's intent to prevent unnecessary 

expenditure of resources until EPA completes reconsideration because it 

excludes ELGs for combustion residual leachate. 

c. Permitting 
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i. NPDES permits renewed during the stay should not apply the stayed ELGs, nor 

include compliance dates. 

ii. EPA should provide guidance to state permitting agencies on addressing the 

stayed ELG compliance dates in NPDES permits issued while the stay is in effect. 

Commenter request that EPA provide guidance to state permitting authorities 

that endorses the use of a reopener provision as an option to address stayed 

compliance dates in NPDES permits. 

iii. Delay is also needed to allow for the state adoption of updated rules so 

that the state agencies are authorized to implement the permitting of these 

new requirements whatever the outcome of the reconsideration. 

iv. Requests that EPA provide guidance to permit writers clarifying that 

they have substantial flexibility in applying the "as soon as possible" factors in 

the rule and need not mandate compliance on Nov. 2018. 

v. Also supports compliance date extension to allow for the 5-year renewal cycle 

of NPDES permits to allow state agencies sufficient time to accommodate all 

facilities and to provide supply chain flexibility for technology and construction 

resources. 

3. Comments from Permitting Authorities 

a. Believes that EPA must resolve any remaining concerns with the ELG promptly (in a 

manner of months}. MDEQ has spent a great deal of time negotiating NPDES permits to 

meet the 2015 ELGs and want to understand that this effort will continue to prove 

effective in eliminating discharges of pollutants. 

b. Supports EPA efforts in reevaluating existing ELGs instead of focusing solely on new 

industries. Implementing BAT standards and revising ELGs that have not adequately 

addressed process changes in the industry over the last 30 years is a clear imperative of 

the NPDES program. 

c. State water programs lack the personnel and resources to effectively research and 

develop BPJ standards; relying on state-specific BPJ standards for significant industrial 

categories can create inconsistencies between states and across regions. 

d. 

4. Comments on Existing Rule 

a. Many (not summarized} 

5. Other Topics 

a. Urge EPA to grant the pending UWAG petition for reconsideration of the CCR rule and 

postpone the CCR rule's deadlines so that timeframes for both rules can be coordinated. 

b. The valuable utilization of coal combustion products is being impacted by the addition 

of new technologies and processes required to meet regulatory requirements. 
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To: 
Cc: 
From: 
Sent: 
Subject: 

yep 

Covington, James[Covington.James@epa.gov] 
Julie Hewitt (hewitt.julie@epa.gov)[hewitt.julie@epa.gov] 
Matuszko, Jan 
Tue 8/15/2017 11:38:11 AM 
RE: Memo for forgone benefits calculations 

From: Covington, James 
Sent: Tuesday, August 15, 2017 7:37AM 
To: Matuszko, Jan <Matuszko.Jan@epa.gov>; Jordan, Ronald <Jordan.Ronald@epa.gov>; 
Hewitt, Julie <Hewitt.Julie@epa.gov> 
Subject: RE: Memo for forgone benefits calculations 

Jan, 

Are you supposed to be sending me 2 attachments? 

See my comments in the attachment. Also, so that you and ICF have the most recent version of 
the preamble, see the attached. This version does not yet incorporate changes from our political 
leaders. 

From: Covington, James 
Sent: Tuesday, August 15, 2017 7:08AM 
To: Matuszko, Jan Jordan, Ronald 
Hewitt, Julie > 
Subject: Memo for forgone benefits calculations 
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Jan, Julie, 

Attached is the memo describing how the forgone benefits were done for the docket. Please let 
me know if you have any questions. 

James C. Covington, III 

Senior Economist 

USEPA 

OW lOST /EAD/TSAB 

1200 Pennsylvania Ave, NW (4303T) 

Washington, DC 20460 

(work) 202 566-1034 

(fax) 202 566-1053 
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To: 
From: 
Sent: 

Scozzafava, Michael E[Scozzafava. Michael E@epa.gov] 
Matuszko, Jan 
Wed 7/19/2017 10:57:11 PM 

Subject: Fwd: Draft Briefing Paper for Friday Steam Electric Briefing for the Administrator 

Sent from my iPhone 

Begin forwarded message: 

From: "Matuszko, Jan" 
To: "Shapiro, Mike" 
Cc: "Wood, Robert"< 

Jessica" 
"Neugeboren, Steven" 

m@.:lm:y:>, "Forsgren, Lee" 
"Southerland, Elizabeth" 

Subject: Draft Briefing Paper for Friday Steam Electric Briefing for the 
Administrator 

Hello Mike and Lee, 

>, "Zomer, 

Please see the attachment for a draft briefing package. The briefing package is a subset of 
information that we presented in the series of 4 briefings that we have given to OW to date. 
Please let us know if you would like us to make any changes or include additional 
information. 

Jan 

(202) 566-1035 
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To: 
Cc: 
From: 
Sent: 
Subject: 

Wood, Robert[Wood.Robert@epa.gov] 
Scozzafava, Michael E[Scozzafava. Michael E@epa.gov] 
Matuszko, Jan 
Wed 9/13/2017 12:57:43 PM 
RE: Outreach Emails 

I often handle these too. Doesn't matter to me who sends these. I just need to know who is on 
first. 

From: Scozzafava, MichaelE 
Sent: Wednesday, September 13,2017 8:43AM 
To: Wood, Robert <Wood.Robert@epa.gov> 
Cc: Matuszko, Jan <Matuszko.Jan@epa.gov> 
Subject: Outreach Emails 

Hey Rob, 

Not sure if you'll be able to send these before your leave for New York, but here's the email lists 
and a draft email all in one place. 

Draft Email: 

I would like to make you aware of news out of EPA today on the Effluent Guidelines and 
Standards for the Steam Electric Power Generating Point Source Category. 

The US. Environmental Protection Agency (EPA) has finalized a rule postponing certain 
compliance dates by two years for the effluent limitations guidelines and standards for steam 
electric power plants (ELG Rule) that were issued in November 2015. 

The final rule postpones the compliance dates for the best available technology economically 
achievable ("BAT'') effluent limitations and pretreatment standards ("PSES'') for two 
wastestreams at existing sources, bottom ash transport water and flue gas desulfurization ( 
"FGD '') wastewater, for a period of two years. 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00005767-00001 



Below is the link to the final rule website where a pre-publication version of the preamble and 
rule is available. 

ACWA( ) 

ASDWA( ) 

NACWA ( ) 

ECOS( ) 

Hearing Attendees: 
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Michael Scozzafava, Acting Deputy Director 

Engineering and Analysis Division 

OW/OST 

p: 202-566-2858 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00005767-00005 



Cc: 
To: 

Wood, Robert[Wood.Robert@epa.gov]; Jordan, Ronald[Jordan.Ronald@epa.gov] 
Zomer, Jessica[Zomer.Jessica@epa.gov] 

From: Matuszko, Jan 
Sent: Mon 6/5/2017 12:13:18 PM 
Subject: Re: Please review- motion to dismiss/transfer 

Hi Jessica, 

A few comments for your consideration in the attached. Thanks for the opportunity to 
review. 

From: Zomer, Jessica 
Sent: Friday, June 2, 2017 1:29PM 
To: Neugeboren, Steven; Matuszko, Jan 
Cc: Levine, MaryEllen 

Subject: Please review- motion to dismiss/transfer 

Steve and Jan, 

Please review the attached draft of the motion to dismiss/transfer in the 705 stay 
litigation. It incorporates my and Mary Ellen's edits. I'd appreciate your input by COB 
Monday, in order to stick to the schedule I previously laid out for review. 

Thanks, 

Jessica Hall Zomer 

Office of General Counsel 

U.S. Environmental Protection Agency 

1200 Pennsylvania Avenue, NW, Mail Code 2355A, Washington, DC 20460 
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To: 
From: 
Sent: 
Subject: 

Zomer, Jessica[Zomer.Jessica@epa.gov] 
Matuszko, Jan 
Tue 8/15/2017 11 :23:05 AM 
Summary of "New" Comments from Public Hearing 

Hi Jessica, 

Ron asked ERG to perform a rough comparison of information from the public hearing (oral 
statements and hard copies dropped off) to the public comments submitted via regulations.gov. 
To review the public comment topics, ERG downloaded EPA's summary working file from the 
SharePoint site. ERG then reviewed the transcript and written materials and compiled a list of 
"new" issues and arguments that appeared to not be explicitly included in the public comments. 

Since ERG was not involved in drafting comment responses and didn't review any of the public 
comments, this comparison relies heavily on the SharePoint file to identify what was "new" 
(excluding "off-topic" support of the 2015 Final Rule not related to the compliance dates). 

I went through and annotated this document with my thoughts on whether we needed to do 
additional work. Areas that I think may be in question are highlighted in yellow. I decided it was 
better to err on the conservative side in preparing this document. I would rather flag something 
that may not be needed then skip over something that is. 

So, please look over the document with my annotations. Once I feel comfortable that you and I 
are on the same page, then we can proceed accordingly. 

You know where to find me if there is something we should discuss. © 

Jan 
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To: Wood, Robert[Wood.Robert@epa.gov]; Scozzafava, 
MichaeiE[Scozzafava.MichaeiE@epa.gov] 
From: Matuszko, Jan 
Sent: Mon 10/16/20171:40:12 PM 
Subject: FW: My presentation for 2017 North Carolina Pretreatment Consortium (NC-PC) Annual 
Conference October 17, 2017 

In case either of you are interested in what I am presenting tomorrow. 

From: Matuszko, Jan 
Sent: Monday, October 16,2017 9:17AM 
To: Phillips, David <Phillips.David@epa.gov> 
Cc: Milam, Karen <Milam.Karen@epa.gov>; Christopher, Rebecca 
<Christopher.Rebecca@epa.gov>; Pickrel, Jan <Pickrel.Jan@epa.gov> 
Subject: My presentation for 2017 North Carolina Pretreatment Consortium (NC-PC) Annual 
Conference October 17, 201 7 

Good morning David, 

I hope you are doing well! 

I wanted to make you aware that I was asked to speak at the 2017 North Carolina Pretreatment 
Consortium (NC-PC) Annual Conference tomorrow. The Consortium asked me to provide an 
update of our ELG planning activities (and specified some slides that I presented at the NACWA 
conference in May) and also to speak about the dental rule. Please see the attachment for my 
presentation. 

Please let me know if you have any questions. 

Jan 

++++++++++++++++++++ 

Jan Matuszko 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00005788-00001 



Chief, Engineering and Analytical Support Branch 

Office of Water 

Environmental Protection Agency 

(202) 566-1035 
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• As required by the Clean Water Act, EPA annually reviews the existing Effluent Limitations 
Guidelines and Standards (or ELGs), and updates them, as appropriate 
- As part of its current review activities, among others, EPA is studying/reviewing the following ELGs: 

Metal finishing, Centralized Waste Treatment, and Electronic and Electrical Components 
- EPA is also conducting a new rulemaking for Steam Electric 

• The Clean Water Act also requires EPA to identify industrial categories for which EPA has not 
established categorical pretreatment standards that discharge pollutants that pass through 
POTWs (not treated as effectively as a best available technology) or which would interfere 
with the operation of POTWs 

• The Effluent Guidelines Program Plan, published every two years, identifies existing 
industries selected for regulatory revisions, new industries identified for regulation, and 
rulemaking schedule for any such activities 
- The plan also provides information on our annual review of existing ELGs 
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40 CFR part 437 - Centralized Waste Treatment (CWT) 
•EPA promulgated the CWT rule in 2000 
•Covers discharges from facilities that treat or recover wastes, wastewater or use material 
received from off-site 
•Managing wastewater from oil and gas extraction (OGE) activities at CWT facilities was less 
common when rule was developed 
•OGE extraction contain pollutants that are not controlled by the technology bases for the existing 
CWT requirements 
•Goals of the study include determining in-scope facilities, evaluating treatment in place and 
economics of industry in order to determine if updates to the CWT rule for facilities managing OGE 
wastes is needed 
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40 CFR part 433 - Metal Finishing 
•Conducted 20 site visits to a range of metal finishing facilities 
•Reviewed discharge data 
•Reviewed applicable information from the MP&M rulemaking 
•Coordinated with NACWA, Control Authorities, and Metal Finishing industry groups 
•Reviewed available treatment technology information 
•Main issue raised by stakeholders continues to be applicability questions 
•Working with NACWA and EPA pretreatment coordinators to identify and address applicability 
questions 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00005789-00004 



I 

40 CFR part 469 - Electronic and Electrical Components 
•Recommended by NACWA 
•Coordinated with NACWA, Control Authorities, and Industry groups 
•Attended conferences and reviewing available treatment technology data 
•Updating profile, wastewater characterization, and treatment technology information 
•Plan to conduct site visits in the coming months 
•Data need: wastewater characterization resulting from industry changed and associated 
treatment technology information 
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40 CFR part 423- Steam Electric Power Generating 
- EPA promulgated revisions to the Steam Electric ELGs in November, 2015; compliance 

required by 2018-2023 
- EPA received petitions for reconsideration that raised wide-ranging and sweeping 

objections to the rule 
- In August, 2017, the Administrator announced his decision to conduct a rulemaking to 

potentially revise the new, more stringent BAT effluent limitations and pretreatment 
standards for existing sources in the 2015 rule that apply to bottom ash transport water 
and flue gas desulfurization (FGD) wastewater. EPA anticipates it will finalize this new 
rulemaking by Fall 2020 

- In September, 2017, EPA postponed the earliest compliance dates for the new, more 
stringent BAT and PSES limitations and standards for bottom ash transport water and 
FGD wastewater from November 1, 2018 to November 1, 2020 
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• Seeking your help with information on the industries being studied 

• Continue dialog to hear about the industrial pretreatment issues that you are dealing with and 
implementation challenges with existing categorical pretreatment standards 

• Share data, we are particularly interested in obtaining any discharge data that you keep on 
the SIU's that discharge to your facilities 
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Rule overview: 
- Dental offices that place or remove amalgam must operate and maintain an amalgam separator 

(or equivalent device) and must not discharge scrap amalgam or use certain kinds of line 
cleaners 

* Also one-time compliance report and recordkeeping requirements 
- The rule is self-implementing and minimizes the administrative burden to federal, state, and local 

regulatory authorities responsible for oversight of the new requirements 
- The effective date of the rule is July 14,2017 

The American Dental Association (ADA) is working with EPA to help publicize this rule and 
to help dentists understand any applicable requirements 
EPA is developing FAQs to help dentists and Control Authorities 
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• It is a solids collector 
- Designed to capture solids so that they can be recycled and disposed of properly 
- Captures mercury by default, not by design 
- Commonly designed to capture ~99°/o of solids by weight not mercury 

• EPA estimates that dental offices that do not currently have separators will 
incur an approximate average annual cost of $800 per office. Unit price from 
~$400 to ~$1 000 
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• Rule requires one or more 2008 ISO 11143 compliant amalgam separators (or an 
equivalent device) 
- EPA does not expect dentists to demonstrate a separator is compliant but rather that 

manufacturers will obtain the required demonstration and make that information available 

• Rule allows dentists that had installed and were using an amalgam separator prior to 
June 14, 2017 to continue to use it until June 14, 2027 if it is functioning properly and 
does not need to be replaced; this is referred to as a "grandfathering" provision 
- Dentists should follow manufacturer's instructions to determine if a separator needs to be 

replaced 
• Rule does not require that separators be replaced every 10 years. Ten years only applies to the 

grandfathering provision 
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• Apply to new and grandfathered separators and include: 
- inspection in accordance with the manufacturer's operating manual to ensure proper operation 

and maintenance of the separator(s) and to confirm that all amalgam process wastewater is 
flowing through the amalgam retaining portion of the amalgam separator(s) 

- repair or replacement of the separator as needed; if not functioning properly, must be repaired 
or replaced within 10 business days after the malfunction is discovered 

- replacement of the amalgam retaining unit in accordance with the manufacturer's operating 
manual or when the amalgam retaining unit has reached the maximum level, whichever comes 
first 

• Rule does not specify training or certification requirements for those that inspect or 
maintain the separator 
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• Collected solids must be handled in accordance with federal (RCRA), state and local 
requirements 

• Some amalgam separator vendors (in addition to providing the needed equipment) or 
service providers offer service contracts to maintain the system 
- For example, the ADA established an affinity agreement with Health First to offer ADA 

members discounted amalgam separators and waste management services (ADA Business 
Resources, 2014) 

- These vendors also typically provide waste management services for the collected solids 
- EPA encourages but does not require dental offices to consider such services, as they may 

aid in compliance with the rule 
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• Rule requires dental offices to document certain operation and maintenance 
requirements and maintain all records of compliance, as described in the regulation, 
and to make them available for inspection 
- The dental office, or an agent or representative of the dental office, must maintain these 

records and make available for inspection in either physical or electronic form, for a minimum 
of three years 

• As long as a dental office is in operation, or until ownership is transferred, the dentist or 
an agent or representative of the dentist must maintain the one-time compliance report 
and make it available for inspection in either physical or electronic form 

• The dental office, or an agent or representative of the dental office, should also maintain 
either a physical or electronic copy of the manufacturer's operating manual for the 
current device 
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• The final rule requires that dental offices must not discharge waste amalgam (e.g., 
dental amalgam from chair-side traps, screens, vacuum pump filters, dental tools, 
cuspidors, or collection devices) 

• The final rule requires that dental offices must not clean dental unit water lines, chair
side traps, and vacuum lines that discharge amalgam process wastewater with oxidizing 
or acidic cleaners 
- In the regulation, the clause that follows ("including but not limited to ... ") is not an exhaustive 

list of oxidizing or acidic cleaners or qualities that make a cleaner oxidizing or acidic. For 
example, a cleaner that is oxidizing would be prohibited even if its pH is between 6 and 8 
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• Report to include: Facility name, physical address, mailing address, contact information, 
name of the operator(s) and owner(s); and a certification statement that the design and 
operation of the separator meets the requirements in 441.40 or 441.50 and that the 
facility is employing the BMP's specified 

• EPA's dental rule website includes a sample one-time compliance report that contains 
the minimum information dental facilities must submit in a one-time compliance report 
as required by the 40 CFR part 441 ("Dental Amalgam Rule"). 

• Control Authorities are not required to use this sample report 
• Some dental facilities are not subject to this rule and not required to submit a one-time 

compliance 
• This report is in in lieu of the otherwise applicable reporting requirements in 40 CFR 

part 403 (e.g., baseline monitoring report) 
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Go to 
www.epa.gov/eg/dental-effluent
guidelines 

Scroll down to "Reporting 
Requirements 

See Control Authority information 
and Sample Compliance Report 
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• Rule specifies that dental discharges are not significant industrial users (SIUs) or 

categorical industrial users (CIUs) as defined in 40 CFR 403 unless designated as such 
by the Control Authority 

• By establishing that dental dischargers are not SIUs or CIUs in the final rule, EPA 
eliminated the application of specific oversight and reporting requirements in 40 CFR 
403 such as permitting and annual inspections of dental dischargers unless the Control 
Authority chooses to apply these requirements to dental offices 
- This means that Control Authorities have discretion under the final rule to determine the 

appropriate manner of oversight, compliance assistance, and enforcement (including tracking 
compliance with the rule's requirements) 

- It also eliminates additional reporting requirements for the Control Authorities typically 
associated with CIUs, such as identification of CIUs in their annual pretreatment reports 

• In summary, for the final rule, Control Authorities must only receive the One-Time 
Compliance Reports from dental dischargers and retain that notification 
according to the standard records retention protocol contained in 403.12(o) 
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• The rule recognizes the Control Authority's discretionary authority to treat a dental 
discharger as an SIU and/or CIU if, in the Control Authority's judgement, it is necessary 

• The rule does not change existing federal Control Authority oversight requirements for 
industrial users 
- As the General Pretreatment Requirements specify an industrial user (IU) to be a 

nondomestic source of indirect discharge into a POTW, this rule does not change the "IU" 
status of a dental discharger 

- This rule does not alter enforcement plans for IUs 

• The Control Authority for towns without pretreatment programs will not change as a 
result of this rule 

• The rule is self-implementing and it is the dentist's responsibility to know and comply 
with the rule 
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To: 
From: 
Sent: 
Subject: 

Zomer, Jessica[Zomer.Jessica@epa.gov] 
Matuszko, Jan 
Tue 8/15/2017 10:56:55 AM 
Response to David/Sarah comments on postponement notice- THIS ONE 

I added a few more things based on input from Ron. Note that there is one comment that you still 
need to address regarding the 705 stay. 
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To: Phillips, David[Phillips.David@epa.gov] 
Cc: Milam, Karen[Milam.Karen@epa.gov]; Christopher, Rebecca[Christopher.Rebecca@epa.gov]; 
Pickrel, Jan[Pickrei.Jan@epa.gov] 
From: Matuszko, Jan 
Sent: Mon 10/16/20171:17:35 PM 
Subject: My presentation for 2017 North Carolina Pretreatment Consortium (NC-PC) Annual 
Conference October 17, 2017 

Good morning David, 

I hope you are doing well! 

I wanted to make you aware that I was asked to speak at the 2017 North Carolina Pretreatment 
Consortium (NC-PC) Annual Conference tomorrow. The Consortium asked me to provide an 
update of our ELG planning activities (and specified some slides that I presented at the NACWA 
conference in May) and also to speak about the dental rule. Please see the attachment for my 
presentation. 

Please let me know if you have any questions. 

Jan 

++++++++++++++++++++ 

Jan Matuszko 

Chief, Engineering and Analytical Support Branch 

Office of Water 

Environmental Protection Agency 

(202) 566-1035 
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To: 
From: 
Sent: 
Subject: 

Pritts, Jesse[Pritts.Jesse@epa.gov] 
Matuszko, Jan 
Thur 6/29/2017 7:08:22 PM 
Fw: Email me steam electric communication materials 

From: Scozzafava, MichaeiE 
Sent: Tuesday, June 27, 2017 7:46AM 
To: Christensen, Christina; Matuszko, Jan; Lalley, Cara 

Subject: RE: Email me steam electric communication materials 

Here's a desk statement and comms plan that we worked on. As Betsy knows, this was not used by the 
OPA to develop the final press release 

-----Original Message----
From: Christensen, Christina 
Sent: Tuesday, June 27, 2017 7:42AM 
To: Scozzafava, MichaeiE <Scozzafava.MichaeiE@epa.gov>; Matuszko, Jan <Matuszko.Jan@epa.gov>; 
Lalley, Cara <Lalley.Cara@epa.gov> 
Subject: FW: Email me steam electric communication materials 

Anyone have a copy of the fact sheet for the 2017 reconsideration of Steam Electric available? All I am 
finding online is the fact sheet from the 2015 final rule. 

Thanks! 

-----Original Message----
From: Southerland, Elizabeth 
Sent: Tuesday, June 27, 2017 6:56AM 
To: Christensen, Christina <Christensen.Christina@epa.gov> 
Subject: Email me steam electric communication materials 

Can you get those from the website and email me? I have a call today at noon and want to use those as 
talking points. Thanks! 

Se~frommyiPhone 
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To: Groome, Martie[Martie.Groome@greensboro-nc.gov] 
Cc: Faw, Ryan[Ryan.Faw@raleighnc.gov]; Skee, Joseph[Joseph.Skee@greensboro-nc.gov]; 
David Hardin[David.Hardin@apexnc.org]; Laura Pruitt (lpruitt@wilsonnc.org)[lpruitt@wilsonnc.org]; 
William Bone[William. Bone@rockymountnc.gov] 
From: Matuszko, Jan 
Sent: Mon 10/16/2017 1:11:23 PM 
Subject: RE: North Carolina Pretreatment Conference Speaker Information 

Good morning Martie, 

Please find my presentation for my session attached. It would be helpful if you would confirm 
that you received it. I will also bring my computer which has a copy of my presentation as a back
up. 

Jan 

From: Groome, Martie [ mailto:Martie.Groome@greensboro-nc.gov] 
Sent: Wednesday, August 9, 2017 12:52 PM 
To: Matuszko, Jan <Matuszko.Jan@epa.gov> 
Cc: Faw, Ryan <Ryan.Faw@raleighnc.gov>; Skee, Joseph <Joseph.Skee@greensboro-nc.gov>; 
David Hardin <David.Hardin@apexnc.org>; Laura Pruitt (lpruitt@wilsonnc.org) 
<lpruitt@wilsonnc.org>; William Bone <William.Bone@rockymountnc.gov> 
Subject: North Carolina Pretreatment Conference Speaker Information 

Jan, 

This correspondence will confirm our recent emails and phone calls. We are so glad you will be 
able to join us at the 2017 North Carolina Pretreatment Consortium (NC-PC) Annual Conference 
in Asheville NC! The event will be held at the Crown Plaza Hotel from Monday October 16 
through Wednesday, October 18, 2017. 

Typically there about 150 attendees representing at least 75 pretreatment municipalities/sewer 
authorities in North Carolina, State of North Carolina staff, and vendors. 
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We have you on the agenda on Tuesday October 17,2017 from 3:15pm to 4:00 OR 3:15 to 
4:15pm (45 minutes OR 1 hour whichever you need) 

The agenda committee would like you to present information on the following: ( 1) 
Discussion/Reponses to the questions previously sent to you from the NC-PC concerning the 
Dental Rule and EPA required implementation of the Dental Rule by Control Authorities (2) 
Quick review/update of the followings !ides from your NA CWA presentation: Slide 6 re: CWTs; 
Slide 8 Re: Metals Finishing; Slide 9: Electrical and Electronic Components; Slide 10 re: 
Steam Electric; and Slide 13 re: Continued and Enhanced Collaboration. (3) Although our 
main focus right now is understanding and correctly implementing the Dental Rule, please feel 
free to include any other information you think would be helpful to pretreatment professionals I 

After your presentation on Tuesday, the last topic of the day will be Round Table Discussions 
from 4:15pm to 5:15pm. We usually have at least 10-12 Different Tables/Topics. Would you 
be available to be at an "Ask EPA" table to further discuss or answer questions about the 
information in your presentation? We will make it clear that the discussions will be limited to 
Effluent Guidelines and Categorical Standards (and not general pretreatment topics). 

Jan, we have a very hard working group, but we also like to have a little group fun. So, every 
year, we have a Vendor Reception and a Costume Contest (Tuesday from 6:30-8:00 pm), with 
the costumes related to our theme for the year. Since our conference is near Halloween this year 
the theme is "Halloween: Trick or Treatment" so any costume or no costume is appropriate. I 
just wanted to let you know in case you would be able to stay Tuesday night and be with us for 
that event. 

I have attached an example speaker bio. We will need your Bio and a copy of your PowerPoint 
(and any other handouts you would like to have printed/distributed) by FRIDAY SEPTEMBER 
29. 

I know you indicated that EPA will be paying your travel expenses, but the NC-PC will would 
gladly reimburse any other expense that you have as part of your trip as a guest speaker. 

I will be your Agenda Committee Contact. If you have any questions or need additional 
information please do not hesitate to contact me at 336-433-7229 or by email. 
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Martie Groome 

Laboratory and Industrial Waste Section Supervisor 
City of Greensboro Water Resources Department 

Box 3136, Greensboro NC 27 402-3136 

Phone: 336-433-7229 Fax: 336-373-7720 

Please note that email sent to and from this address is subject 
to the North Carolina Public Records Law and may be disclosed to third parties. 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00005813-00003 



To: 
Cc: 
From: 
Sent: 
Subject: 

Pritts, Jesse[Pritts.Jesse@epa.gov] 
Gerstein, Arielle[gerstein. arielle@epa. gov] 
Matuszko, Jan 
Tue 8/22/2017 2:02:14 PM 
FW: Summary of "New" Comments from Public Hearing 

See my thoughts and Jessica's thoughts on what needs to be done with comments from the public 
hearing. Please revise RTC accordingly. Let me know if any of this is unclear. 

From: Zomer, Jessica 
Sent: Wednesday, August 16, 2017 2:21PM 
To: Matuszko, Jan <Matuszko.Jan@epa.gov> 
Subject: RE: Summary of "New" Comments from Public Hearing 

Some thoughts in response to your questions. I just focused on what was highlighted. 

Jessica 

From: Matuszko, Jan 
Sent: Tuesday, August 15, 2017 7:23AM 
To: Zomer, Jessica 
Subject: Summary of "New" Comments from Public Hearing 

Hi Jessica, 

Ron asked ERG to perform a rough comparison of information from the public hearing (oral 
statements and hard copies dropped off) to the public comments submitted via regulations.gov. 
To review the public comment topics, ERG downloaded EPA's summary working file from the 
SharePoint site. ERG then reviewed the transcript and written materials and compiled a list of 
"new" issues and arguments that appeared to not be explicitly included in the public comments. 
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Since ERG was not involved in drafting comment responses and didn't review any of the public 
comments, this comparison relies heavily on the SharePoint file to identify what was "new" 
(excluding "off-topic" support of the 2015 Final Rule not related to the compliance dates). 

I went through and annotated this document with my thoughts on whether we needed to do 
additional work. Areas that I think may be in question are highlighted in yellow. I decided it was 
better to err on the conservative side in preparing this document. I would rather flag something 
that may not be needed then skip over something that is. 

So, please look over the document with my annotations. Once I feel comfortable that you and I 
are on the same page, then we can proceed accordingly. 

You know where to find me if there is something we should discuss. © 

Jan 
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To: 
From: 
Sent: 
Subject: 

Pritts, Jesse[Pritts.Jesse@epa.gov] 
Matuszko, Jan 
Thur 6/29/2017 7:07:56 PM 
Fw: TPs on Steam Electric for Tate Bennett 

From: Scozzafava, MichaeiE 

Sent: Tuesday, June 27, 2017 7:48AM 

To: Christensen, Christina; Matuszko, Jan; Lalley, Cara 

Subject: FW: TPs on Steam Electric for Tate Bennett 

Last one 

From: Lalley, Cara 
Sent: Wednesday, June 07, 2017 11:18 AM 
To: Thomas, Latosha <Thomas.Latosha@epa.gov> 
Cc: Southerland, Elizabeth <Southerland.Eiizabeth@epa.gov>; Wood, Robert 
<Wood.Robert@epa.gov>; Scozzafava, MichaeiE <Scozzafava.MichaeiE@epa.gov>; 
Matuszko, Jan <Matuszko.Jan@epa.gov> 
Subject: RE: TPs on Steam Electric for Tate Bennett 

Here you go. 

From: Thomas, Latosha 
Sent: Wednesday, June 07, 2017 10:41 AM 
To: Lalley, Cara 
Subject: RE: TPs for Steam Electric 

Hi, 

Yes, whatever you all have/want to say. I'm imagining it won't be a lot. Thanks! 

From: Lalley, Cara 
Sent: Wednesday, June 07, 2017 10:40 AM 
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To: Thomas, Latosha 
Subject: RE: TPs for Steam Electric 

Just the status update? I.e., what was announced in the press release on May 25? 

From: Thomas, Latosha 
Sent: Wednesday, June 07, 2017 10:30 AM 
To: Lalley, Cara 
Subject: RE: TPs for Steam Electric 
Importance: High 

Hi! 

It sounds like we will actually need a few TPs for Tate Bennet for this meeting. Could you please 
send me some brief TPs for steam electric ASAP? Sorry about the back and forth. We were 
under the assumption that we didn't need them based off of the last message we received 
yesterday. Thanks! 

From: Thomas, Latosha 
Sent: Tuesday, June 06, 2017 2:40PM 
To: Lalley, Cara 
Subject: RE: TPs for Steam Electric 
Importance: High 

Hi again, 

It looks like we can hold on these. Thanks! 

From: Thomas, Latosha 
Sent: Tuesday, June 06, 2017 1:55PM 
To: Lalley, Cara 
Subject: TPs for Steam Electric 
Importance: High 
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Hi! 

Could you all draft TPs for steam electric by COB today? There is an ACWA Board of Directors 
meeting tomorrow (politicals ), and we were going to give a few TPs for this topic. Let me know if 
you have any questions. Thanks! 

Latosha Thomas 

U.S. Environmental Protection Agency 

Office of Water (On Detail) 

(202) 564-0211 (desk) 

(202) 568-0851 (cell) 
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To: Scozzafava, MichaeiE[Scozzafava.MichaeiE@epa.gov]; Lalley, Cara[Lalley.Cara@epa.gov] 
Cc: Strassler, Eric[Strassler.Eric@epa.gov]; Jordan, Ronald[Jordan.Ronald@epa.gov]; Wood, 
Robert[Wood. Robert@ epa .gov] 
From: Matuszko, Jan 
Sent: Thur 5/25/2017 4:44:50 PM 
Subject: RE: Revised Notice with new language on length of stay 

Just two comments from me. Benita suggested an edit that is not accurate (see my earlier e-mail 
regarding the need to include "new, more stringent,"). Also, this plan has an awful lot of 
communications. I assume EAD is not responsible for that? 

You can see these comments in the attachment. 

From: Scozzafava, MichaelE 
Sent: Thursday, May 25, 2017 12:08 PM 
To: Lalley, Cara <Lalley.Cara@epa.gov>; Matuszko, Jan <Matuszko.Jan@epa.gov> 
Cc: Strassler, Eric <Strassler.Eric@epa.gov>; Jordan, Ronald <Jordan.Ronald@epa.gov>; 
Wood, Robert <W ood.Robert@epa.gov> 
Subject: RE: Revised Notice with new language on length of stay 

Here's my comments on the rollout document. I think this makes it consistent with the version 
signed this morning. 

Cara and I are working on a press release that will be sent around shortly. 

Strassler, Eric 
Wood, Robert 
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Subject: RE: Revised Notice with new language on length of stay 
Importance: High 

As luck would have it, OW needs EAD's very quick check of/reaction to some new changes to 
the holding statement from Benita and Mike! See attached ASAP please. 

FYI- henceforth, "desk statements" are called "holding statements." 

Strassler, Eric 
Wood, Robert 

< > 
Subject: Re: Revised Notice with new language on length of stay 

We made some last minute changes to the notice. I need to see comms materials again to update 
them. 

Sent from my iPhone 

On May 25, 2017, at 11:04 AM, Lalley, Cara wrote: 

By the way, here's the OW version of the rollout. I have no idea what a "holding 
statement" is : ) Allison did not have time to explain. Will let you know when she hears 
back from OPA. 

From: Scozzafava, MichaelE 
Sent: Thursday, May 25,2017 10:31 AM 
To: Matuszko, Jan 
Cc: Strassler, Eric < 
Wood, Robert >;Lalley, Cara 
Subject: Re: Revised Notice with new language on length of stay 
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Thanks. I don't think we got a final decision on the pre pub or the comms plan yet. Cara 
sent it up to OW last week. Copying her here. 

Michael Scozzafava 

Acting Deputy Director 

Engineering and Analysis Division 

OW/OST 

Sent from my iPhone 

On May 25, 2017, at 10:29 AM, Matuszko, Jan wrote: 

Note to Eric: Steam electric proposal to postpone compliance dates signed today. 
Administrator's goal is for it to publish by Tuesday. Need to be ready to update 
website accordingly. 

Not to Mike: is there any communication we indicated we would do upon signature 
and/or publication other than the web-site? 

From: Threet, Derek 
Sent: Thursday, May 25,2017 10:27 AM 
To: Owens, Nicole F otouhi, David 

~~N~~.>; Nickerson, William 
Zomer, Jessica 

>; Neugeboren, Steven 
; Gerstein, Arielle < 

Curry, Bridgid 
Sarah < Wingate, Diedra 
Subject: RE: Revised Notice with new language on length of stay 

Wood, 

Nurse, 

The package has been signed and delivered to OEX. I'll forward a signed .pdf of the 
FRN shortly. 
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From: Owens, Nicole 
Sent: Thursday, May 25, 2017 9:45AM 
To: Fotouhi, David 
Cc: Matuszko, Jan <hlg!11!J~QJ~@sm1!~~·>; Nickerson, William 

Zomer, Jessica 
>; Neugeboren, Steven 
; Gerstein, Arielle < 
>; Curry, Bridgid 

Sarah < ; Threet, Derek 
Subject: RE: Revised Notice with new language on length of stay 

Hi. 

The package is with Derek for signature/autopen. 

Nicole 

From: Fotouhi, David 
Sent: Thursday, May 25, 2017 7:13AM 
To: Owens, Nicole 
Cc: Matuszko, Jan < >; Nickerson, William 

Zomer, Jessica 
>; Neugeboren, Steven 

Wood, 

Nurse, 

Wood, 

< >; Gerstein, Arielle <~cill~J!Tim~~~sgy• 
Subject: Re: Revised Notice with new language on length of stay 

Thanks so much! Please let me know when we send it. 

Sent from my iPhone 

On May 25, 2017, at 7:08AM, Owens, Nicole wrote: 

As of last night we have the final version in OP and we are aiming to send this to 
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OFR today. 

Sent from my iPhone 

On May 25, 2017, at 7:04AM, Fotouhi, David wrote: 

Could you please update me on the timing of this? Will we be able to send to 
OFR today? Thank you. 

Sent from my iPhone 

On May 24, 2017, at 2:27PM, Matuszko, Jan 
wrote: 

Got it. 

Sent from my iPhone 

On May 24, 2017, at 2:05PM, Nickerson, William 
wrote: 

Thanks for the heads up. We are good to go. 

I know there is a lot of interest in moving this as soon as possible 
so let's get a clean copy of this routed for signature in the usual 
way. I will let people here know it is coming. 

From: Zomer, Jessica 
Sent: Wednesday, May 24,2017 1:33PM 
To: Wood, Robert 

< 
Cc: Matuszko, Jan Owens, Nicole 

Subject: RE: Revised Notice with new language on length of stay 

Bill, here is the revised notice. 
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Jessica Hall Zomer 

Office of General Counsel 

U.S. Environmental Protection Agency 

From: Wood, Robert 
Sent: Wednesday, May 24,2017 1:22PM 

< 
Cc: Matuszko, Jan 
Subject: RE: Revised Notice with new language on length of stay 

Spoke with Vlad. He is very confident the language I described to 
him from the draft attached to your message below, Jessica, will 
satisfy their need. Jessica has the pen and will send to you, Bill. 
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From: Zomer, Jessica 
Sent: Wednesday, May 24,2017 12:32 PM 
To: Wood, Robert 

<•~~Q@!J~~~~IY 
Cc: Matuszko, Jan 
Subject: RE: Revised Notice with new language on length of stay 

Resending with slightly revised language (without "thus"). 

From: Zomer, Jessica 
Sent: Wednesday, May 24, 2017 12:30 PM 
To: Wood, Robert Fotouhi, David 

Neugeboren, Steven 
<•~~lliK~~~~mw~•> 
Subject: Revised Notice with new language on length of stay 

Jessica Hall Zomer 

Office of General Counsel 

U.S. Environmental Protection Agency 
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<Steam ELG Proposal to Postpone Compliance Dates_rollout.docx> 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00005829-00008 



To: 
Cc: 
From: 
Sent: 
Subject: 

Eric Strassler ( strassler. eric@ epa .gov)[ strassler .eric@epa. gov] 
Scozzafava, Michael E[Scozzafava. Michael E@epa.gov] 
Matuszko, Jan 
Fri 8/11/201711:15:22 AM 
FW: Final Transcript - Steam Public Hearing 

From: Jordan, Ronald 
Sent: Thursday, August 10, 2017 8:59PM 
To: Pritts, Jesse <Pritts.Jesse@epa.gov>; Gerstein, Arielle <gerstein.arielle@epa.gov> 
Cc: Matuszko, Jan <Matuszko.Jan@epa.gov>; Elizabeth Gentile <elizabeth.gentile@erg.com>; 
Zomer, Jessica <Zomer.Jessica@epa.gov> 
Subject: FW: Final Transcript - Steam Public Hearing 

Jesse & Arielle, 

The transcript for the public hearing is attached. I asked ERG to conduct a quick review of the 
transcript to identify any significant issues that were not already raised during the public 
comment period. Keep in mind that since ERG hasn't been involved with drafting comment 
responses, this review may not perfect. Nevertheless, I thought additional sets of eyes going 
through the transcript would be helpful. 

From: Elizabeth Gentile 
L==~~~~~~~~~~~==~ 

Sent: Thursday, August 10, 2017 10:12 AM 
To: Jordan, Ronald 
Cc: Deborah Bartram 
Subject: Final Transcript - Steam Public Hearing 

Ron: 

We received the final transcript for the July 31 public hearing. At this point, we are developing a 
list of attendees and comparing the transcript to the hard copy comments received to identify any 
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"new" topics. 

I wanted to pass along the PDF received from the court reporter in case you needed to reference 
it at all. Would you like me to also pass along to Jesse? 

Let me know if you have any questions. 

Thanks, 

Liz 

Elizabeth A. Gentile 

Environmental Engineer 

Eastern Research Group, Inc. 

14555 Avion Parkway, Suite 200 

Chantilly, VA 20151 

Phone:484-364-4481 
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To: 
From: 
Sent: 
Subject: 

Zomer, Jessica[Zomer.Jessica@epa.gov] 
Matuszko, Jan 
Tue 8/15/2017 12:00:32 AM 
Fwd: postponement notice 

I asked Ron if he had anything to add to my comments. I did not look at them yet. I wanted to 
share with you. I gather you did not send to David today? 

Sent from my iPhone 

Begin forwarded message: 

From: "Jordan, Ronald" 
Date: August 14, 2017 at 7:52:30 PM EDT 
To: "Matuszko, Jan" > 
Subject: RE: postponement notice 

I added a few comments replying to your comments 

From: Matuszko, Jan 
Sent: Monday, August 14, 2017 5:09PM 
To: Jordan, Ronald 
Subject: Fwd: postponement notice 

Look at my responses to their comments. Anything to add? 

Sent from my iPhone 

Begin forwarded message: 

From: "Matuszko, Jan" 
Date: August 14, 2017 at 2:11:32 PM EDT 
To: "Zomer, Jessica" :Zsc~~~~~lw~~·> 
Subject: postponement notice 
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Cc: 
To: 
From: 
Sent: 
Subject: 

Wood, Robert[Wood.Robert@epa.gov] 
Gerstein, Arielle[gerstein. arielle@epa. gov] 
Matuszko, Jan 
Wed 5/24/2017 5:35:05 PM 
Fwd: Revised Notice with new language on length of stay 

Can you please confirm or fix the formatting on this ASAP. Looks like this is the final version. :) 

Thanks! 

Sent from my iPhone 

Begin forwarded message: 

From: "Zomer, Jessica" 
Date: May 24, 2017 at 1:32:47 PM EDT 

Subject: RE: Revised Notice with new language on length of stay 

Bill, here is the revised notice. 

Jessica Hall Zomer 

Office of General Counsel 

U.S. Environmental Protection Agency 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00005842-00001 



From: Wood, Robert 
Sent: Wednesday, May 24,2017 1:22PM 
To: Zomer, Jessica 
Neugeboren, Steven 

Cc: Matuszko, Jan< > 

F otouhi, David 
Nickerson, William 

Subject: RE: Revised Notice with new language on length of stay 

Spoke with Vlad. He is very confident the language I described to him from the draft 
attached to your message below, Jessica, will satisfy their need. Jessica has the pen and will 
send to you, Bill. 

From: Zomer, Jessica 
Sent: Wednesday, May 24,2017 12:32 PM 
To: Wood, Robert 
Neugeboren, Steven 
Cc: Matuszko, Jan <•Mitl!JJ~&J[illl@srrm~~·> 
Subject: RE: Revised Notice with new language on length of stay 

Resending with slightly revised language (without "thus"). 

From: Zomer, Jessica 
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Sent: Wednesday, May 24, 2017 12:30 PM 
To: Wood, Robert 
Neugeboren, Steven <lli:gg~~~~~@W~rY 
Subject: Revised Notice with new language on length of stay 

Jessica Hall Zomer 

Office of General Counsel 

U.S. Environmental Protection Agency 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00005842-00003 



To: 
From: 
Sent: 
Subject: 

Jordan, Ronald[jordan.ronald@epa.gov] 
Matuszko, Jan 
Thur 8/10/2017 7:32:19 PM 
Need two DCN Numbers for final postponement rule 

One is for a document econ is putting together than explains how they calculated the foregone 
benefits/costs. The second is attached. 
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To: Zomer, Jessica[Zomer.Jessica@epa.gov]; O'Donnell, Jessica 
(ENRD)[Jessica.O'Donnell@usdoj.gov] 
From: Matuszko, Jan 
Sent: Thur 9/7/2017 1:01:18 PM 
Subject: RE: would you please send me the memo re the justification for 2 years? 

Sure. Here it is. 

From: Zomer, Jessica 
Sent: Thursday, September 7, 2017 8:58AM 
To: O'Donnell, Jessica (ENRD) <Jessica.O'Donnell@usdoj.gov>; Matuszko, Jan 
<Matuszko .J an@epa. gov> 
Subject: RE: would you please send me the memo re the justification for 2 years? 

Jan, can you please send Jessica 0. the memo you wrote to justify the 3-year 
rulemaking/2 year postponement? Thanks! 

From: O'Donnell, Jessica (ENRD) [ mailto:Jessica.O'Donnell@usdoj .gov] 
Sent: Thursday, September 07, 2017 8:56AM 
To: Zomer, Jessica 
Subject: would you please send me the memo re the justification for 2 years? 

I want to make sure I don't say anything inconsistent with it in the brief. 

Jessica O'Donnell 

Senior Counsel for Appellate Matters 

Environmental Defense Section 

202.305.0851 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00005855-00001 



To: 
From: 
Sent: 
Subject: 

Scozzafava, Michael E[Scozzafava. Michael E@epa.gov] 
Matuszko, Jan 
Mon 8/14/2017 10:01:03 PM 
Fwd: steam electric - motion as filed 

Sent from my iPhone 

Begin forwarded message: 

From: "Zomer, Jessica" 
To: "Fotouhi, David" 

"Ramach, Sean" 
Subject: Fw: steam electric- motion as filed 

Here's the motion as filed. 

From: O'Donnell, Jessica {ENRD} ..... ~~~~~~~~~~~ 
Sent: Monday, August 14, 2017 5:43 PM 
To: Zomer, Jessica; McDermott, Martin {ENRD} 

Subject: steam electric- motion as filed 

Here is the filed motion. 

Jessica O'Donnell 

Senior Counsel for Appellate Matters 

Environmental Defense Section 

202.305.0851 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00005857-00001 



Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00005857-00002 



To: Pritts, Jesse[Pritts.Jesse@epa.gov] 
From: Matuszko, Jan 
Sent: Tue 7/18/2017 12:53:35 PM 
Subject: FW: Signed - Proposed Rule fort the Postponement of Certain Compliance Dates for the 
Effluent Limitations Guidelines and Standards for the Steam Electric Power Generating Point Source 
Category 

Man, I completely blanked out a lot of stuff that happened on this notice between when we 
submitted it to OW and when it was signed. This is the one that you should use to begin drafting 
the final preamble/rule. 

From: Gerstein, Arielle 
Sent: Thursday, May 25,2017 11:32 AM 
To: Strassler, Eric <Strassler.Eric@epa.gov>; Matuszko, Jan <Matuszko.Jan@epa.gov>; 
Scozzafava, MichaelE <Scozzafava.MichaelE@epa.gov> 
Subject: FW: Signed - Proposed Rule fort the Postponement of Certain Compliance Dates for 
the Effluent Limitations Guidelines and Standards for the Steam Electric Power Generating Point 
Source Category 

From: Scozzafava, MichaelE 
Sent: Thursday, May 25,2017 11:25 AM 
To: Strassler, Eric Matuszko, Jan 
Cc: Gerstein, Arielle <w:iliilli~~@~~~ 
Subject: RE: Signed - Proposed Rule fort the Postponement of Certain Compliance Dates for the 
Effluent Limitations Guidelines and Standards for the Steam Electric Power Generating Point 
Source Category 

OK- we are probably doing that. Here it is (Arielle please confirm) 

Cara and I are working on a press release Gust found out). Jan I'm using redline version to make 
sure I catch key messages. 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00005876-00001 



From: Strassler, Eric 
Sent: Thursday, May 25,2017 11:23 AM 
To: Matuszko, Jan Scozzafava, MichaelE 
:~~~~lliillillill~~~·> 

Subject: RE: Signed - Proposed Rule fort the Postponement of Certain Compliance Dates for the 
Effluent Limitations Guidelines and Standards for the Steam Electric Power Generating Point 
Source Category 

If we are posting the prepub version, I will need the Word file. Eric 

From: Matuszko, Jan 
Sent: Thursday, May 25, 2017 11:06 AM 
To: Scozzafava, MichaelE Strassler, Eric 

Subject: Fwd: Signed - Proposed Rule fort the Postponement of Certain Compliance Dates for 
the Effluent Limitations Guidelines and Standards for the Steam Electric Power Generating Point 
Source Category 

Sent from my iPhone 

Begin forwarded message: 

From: "Threet, Derek" 
Date: May 25, 2017 at 11:02:30 AM EDT 
To: "Flynn, Mike" 
"Dravis, Samantha" 
"Reeder, John" 
"Greenwalt, Sara 

>, "Jackson, Ryan" 
"Freire, JP" 

n, Byron" 
>,"Grantham, Nancy" 

, RobinH" 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00005876-00002 



"Minoli, Kevin" "Schwab, Justin" 
"Fotouhi, David" <fillmJbi~llil@~~~·>, "Shapiro, Mike" <~fU2imMilii?l~~~ 
Cc: "Fonseca, Silvina" "Knapp, Kristien" 

"Matuszko, Jan" 
ili~lliJtfu~~~~~~>, "Zomer, Jessica" 

"Wood, 

~~~~>, "Rees, Sarah" 
< "Lousberg, Macara" 
Subject: Signed - Proposed Rule fort the Postponement of Certain Compliance Dates 
for the Effluent Limitations Guidelines and Standards for the Steam Electric Power 
Generating Point Source Category 

Good Morning, 

This morning, Administrator Pruitt signed a proposed rule to postpone certain compliance 
dates in the effluent limitations guidelines and standards for the steam electric point source 
category under the Clean Water Act. Attached is a signed copy of the proposed rule. 

Please let me know if you have any questions. 

Thanks, 

-Derek 

********************************************** 

Derek Jason Threet, Special Assistant 

Office of the Administrator (OW, OECA, OEI, OCFO & OIG) 

U.S. Environmental Protection Agency 

1200 Pennsylvania Ave, N.W. 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00005876-00003 



Washington, D.C. 20004 

Telephone: (202) 564-1409 

Office Cell Phone: (919) 530-0643 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00005876-00004 



To: 
From: 
Sent: 
Subject: 

Zomer, Jessica[Zomer.Jessica@epa.gov] 
Matuszko, Jan 
Mon 5/22/2017 4:43:11 PM 
FW: Steam Electric ELG Reconsideration - Briefing 1 - 5/23/17 

Thought this would have been attached to the meeting request ... especially since OP had 
it .... sorry about that. 

From: Wood, Robert 
Sent: Thursday, May 18, 2017 5:16PM 
To: Campbell, Ann <Campbell.Ann@epa.gov>; Penman, Crystal <Penman.Crystal@epa.gov> 
Cc: Jordan, Ronald <Jordan.Ronald@epa.gov>; Scozzafava, MichaelE 
<Scozzafava.MichaelE@epa.gov>; Matuszko, Jan <Matuszko.Jan@epa.gov>; Christensen, 
Christina <Christensen.Christina@epa.gov>; Southerland, Elizabeth 
<Southerland.Elizabeth@epa.gov>; McLaughlin, Julianne <McLaughlin.Julianne@epa.gov> 
Subject: Steam Electric ELG Reconsideration - Briefing 1 - 5/23/17 

Hi Ann and Crystal, 

Attached is the paper for the Steam Electric ELG reconsideration briefing scheduled for Tuesday 
5/23. Please let me know if you have any questions. Thanks. 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00005878-00001 



Cc: Wood, Robert[Wood.Robert@epa.gov]; Lape, Jeff[lape.jeff@epa.gov] 
To: 
From: 

Shapiro, Mike[Shapiro.Mike@epa.gov]; Forsgren, Lee[Forsgren.Lee@epa.gov] 
Matuszko, Jan 

Sent: Mon 8/28/2017 4:53:21 PM 
Subject: Fwd: steam electric- preparing for filing revised briefing schedule on Sept 12 

Mike and Lee, 

Wanted you to be aware of an ongoing discussion within OGC regarding communicating to the 
steam electric litigants on the content of the postponement rule that is in OP for transfer to OMB. 
My understanding is that OGC is meeting with David to discuss at 2pm today and that David 
will likely be discussing with Sarah. I suggest reading the bottom of the email chain first. 

Sent from my iPhone 

Begin forwarded message: 

From: "Matuszko, Jan" 
Date: August 28, 2017 at 8:00:59 AM EDT 

=Zi~~~~~@~~:>, "Fotouhi, David" 
"Neugeboren, Steven" 

"Jordan, Ronald" 

Subject: RE: steam electric - preparing for filing revised briefing schedule on Sept 12 

Jessica, 

Attorney Client I Ex. 5 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00005881-00001 



Attorney Client I Ex. 5 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00005881-00002 



r·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·~ 

i i 

1 Attorney Client I Ex. 5 1 

i..·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-j 

Jan and Ron 

From: Zomer, Jessica 
Sent: Friday, August 25, 2017 4:38PM 
To: Fotouhi, David 

Cc: Wood, Robe 
Jordan, Ronald< > 
Subject: steam electric- preparing for filing revised briefing schedule on Sept 12 
Importance: High 

Attorney-client communication/Internal & deliberative/Do not disclose 

Attorney Client I Ex. 5 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00005881-00003 



Attorney Client I Ex. 5 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00005881-00004 



Thanks, 

Jessica Hall Zomer 

Office of General Counsel 

U.S. Environmental Protection Agency 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00005881-00005 



To: 
From: 
Sent: 
Subject: 

Jordan, Ronald[ Jordan. Ronald@epa. gov] 
Matuszko, Jan 
Mon 8/14/2017 9:09:22 PM 
Fwd: postponement notice 

Look at my responses to their comments. Anything to add? 

Sent from my iPhone 

Begin forwarded message: 

From: "Matuszko, Jan" 
Date: August 14, 2017 at 2:11:32 PM EDT 
To: "Zomer, Jessica" =Zs:~~~~illf!kn~~> 
Subject: postponement notice 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00005884-00001 



To: 
From: 
Sent: 
Subject: 

Pritts, Jesse[Pritts.Jesse@epa.gov] 
Matuszko, Jan 
Tue 7/18/2017 12:43:28 PM 
FW: Steam Electric Proposed Rule 

This e-mail shows you the link where you can find the documents on the I drive. 

From: Gerstein, Arielle 
Sent: Monday, May 1, 2017 9:07AM 
To: Wood, Robert <Wood.Robert@epa.gov> 
Cc: Matuszko, Jan <Matuszko.Jan@epa.gov>; Scozzafava, MichaelE 
<Scozzafava.MichaelE@epa.gov> 
Subject: RE: Steam Electric Proposed Rule 

From: Wood, Robert 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00005887-00001 



Sent: Monday, May 01, 2017 8:59AM 
To: Gerstein, Arielle 
Cc: Matuszko, Jan 

> 
Subject: Steam Electric Proposed Rule 

Hi Arielle, 

Could you please send me a copy of the FR notice that went to OW Friday? Thanks. 

Rob 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00005887-00002 



To: 
From: 
Sent: 
Subject: 

Zomer, Jessica[Zomer.Jessica@epa.gov] 
Matuszko, Jan 
Thur 8/10/2017 4:53:20 PM 
OGC Concurrence to move postponement rule to OW 

Please send a concurrence with whatever caveats you feel are needed. Thanks! © 

This is the version we plan to send forward. Arielle just needs to fix the signature page. 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00005891-00001 



To: 
From: 
Sent: 
Subject: 

Pritts, Jesse[Pritts.Jesse@epa.gov] 
Matuszko, Jan 
Tue 7/18/2017 12:42:50 PM 
FW: Steam Electric Compliance Delay Proposed Rule 

These are also on the I drive. 

There were changes made to the preamble at OFR. I am looking for that file and will send to you 
shortly. 

From: Gerstein, Arielle 
Sent: Friday, April 28, 2017 1 :46 PM 
To: Jones-Coleman, Diane <Jones-Coleman.Diane@epa.gov> 
Cc: Evalenko, Sandy <Evalenko.Sandy@epa.gov>; Matuszko, Jan <Matuszko.Jan@epa.gov>; 
Scozzafava, MichaelE <Scozzafava.MichaelE@epa.gov> 
Subject: Steam Electric Compliance Delay Proposed Rule 

Hi Diane, 

I'm attaching the documents for the Steam Electric Compliance Delay Proposed Rule to be 
loaded into CMS. 

Thanks, 

Arielle 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00005900-00001 



Arielle Gerstein 

Office of Science and Technology 

Office of WaterJ U.S. EPA 

(202) 566-1868 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00005900-00002 



To: Gerstein, Arielle[gerstein.arielle@epa.gov] 
Cc: Scozzafava, MichaeiE[Scozzafava.MichaeiE@epa.gov]; Wood, 
Robert[Wood. Robert@ epa .gov] 
From: Matuszko, Jan 
Sent: Thur 8/10/2017 4:24:35 PM 
Subject: This is it - steam postponement rule and preamble 

This one incorporates OGC edits up through Steve. Please move the blue folder. Do you want to 
send everything to OW (and Ann) electronically or would you like me to do that? If you elect to 
do that, please cc Jessica Zomer. 

Thanks! 

Jan 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00005908-00001 



To: Covington, James[Covington.James@epa.gov] 
Cc: 
From: 

Zomer, Jessica[Zomer.Jessica@epa.gov]; Jordan, Ronald[Jordan.Ronald@epa.gov] 
Matuszko, Jan 

Sent: Mon 8/7/2017 2:15:20 PM 
Subject: Re: Steam Electric Preamble and Rule 

Create a memo that details our analysis and results or make sure comment response covers that well 
and we can cite the CR document. Just let me know which you are doing. 

Se~frommyiPhone 

>On Aug 7, 2017, at 10:13 AM, Covington, James <Covington.James@epa.gov> wrote: 
> 
> On page 8, you have a reference or citation for foregone benefits numbers, do I need to create a memo 
for the docket or should it be removed? 
> 
>James C. Covington, Ill 
> OW/OST/EAD/EEAB 
> Senior Economist 
> 6233J 
> 1200 Pennsylvania Ave. NW 
>Washington, DC 20460 
> 202 566-1 034 
> 
> ------------------------------------
>From: Matuszko, Jan 
>Sent: Monday, August 7, 2017 9:56AM 
>To: Zomer, Jessica 
> Cc: Jordan, Ronald; Covington, James 
> Subject: Fw: Steam Electric Preamble and Rule 
> 
> Here's the link to steam preamble. 
> 
> 
> -----------------------------
>From: Gerstein, Arielle 
>Sent: Wednesday, August 2, 2017 11:45 AM 
>To: Matuszko, Jan 
> Cc: Pritts, Jesse 
> Subject: Steam Electric Preamble and Rule 
> 
> 
>Hi Jan, 
> 
> 
> 
>I made the updates we discussed in the meeting to postpone the compliance dates for bottom ash 
transport water and FGD wastewater so you can take a look at the document now. 
> 
> 
> 
> https://usepa-
my. sharepoint. com/personal/pritts jesse_ epa _gov/Docu ments/20 17o/o20SEo/o20 RTC/Steamo/o20 Electric 
o/o20Preambleo/o20Finalo/o20Rule.docx?d=we4ee85951 d0e40c3bcdc7c4138e53e76 
> 
> [image Data 1 07 489]<https:/ /usepa-

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00005915-00001 



my. sharepoint. com/personal/pritts jesse_ epa _gov/Docu ments/20 17o/o20SEo/o20 RTC/Steamo/o20 Electric 
o/o20Preambleo/o20Finalo/o20Rule.docx?d=we4ee85951 d0e40c3bcdc7c4138e53e76> 
> 
> [https://r1.res.office365.com/owa/prem/images/dc-docx_ 40.png]<https://usepa-
my. sharepoint. com/personal/pritts jesse_ epa _gov/Docu ments/20 17o/o20SEo/o20 RTC/Steamo/o20 Electric 
o/o20Preambleo/o20Finalo/o20Rule.docx?d=we4ee85951 d0e40c3bcdc7c4138e53e76> 
> Steam Electric Preamble Final Rule.docx<https://usepa-
my. sharepoint. com/personal/pritts jesse_ epa _gov/Docu ments/20 17o/o20SEo/o20 RTC/Steamo/o20 Electric 
o/o20Preambleo/o20Finalo/o20Rule.docx?d=we4ee85951 d0e40c3bcdc7c4138e53e76> 
> Shared via OneDrive 
> 
> Postponement of Certain Compliance Dates for the Effluent Limitations Guidelines and Standards for 
the Steam Electric Power Generating Point Source Category; Final Rule 
> 
> 
> 
> 
> 
>Thanks, 
> 
> 
> 
> Arielle 
> 
> 
> 
> Arielle Gerstein 
> 
> Office of Science and Technology 
> 
> Office of Water, U.S. EPA 
> 
> (202) 566-1868 
> 
> 
> 
> <OutlookEmoj i-i mage Data 1 07 489aab54615-5c64-4d96-bac6-76fa 7 5097 c9a. png> 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00005915-00002 



To: 
From: 
Sent: 
Subject: 

Strassler, Eric[Strassler. Eric@ epa .gov] 
Matuszko, Jan 
Mon 8/14/2017 6:43:42 PM 
RE: Steam Electric Web Page - Current text on petitions etc. for re-write 

After looking at it again, we need to keep all of that language so that this all makes sense. 

So, I just added on to the existing language. I basically pulled the language I am suggesting from 
the letter. 

From: Strassler, Eric 
Sent: Monday, August 14,2017 2:33PM 
To: Matuszko, Jan <Matuszko.Jan@epa.gov> 
Subject: Steam Electric Web Page - Current text on petitions etc. for re-write 

Jan, 

Attached Is the current language on the Steam Electric-20 15 rule web page. Please advise on 
how you want to label/describe add the new reply letter. 

Thanks. 

Eric 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00005916-00001 



To: Zomer, Jessica[Zomer.Jessica@epa.gov]; Pritts, Jesse[Pritts.Jesse@epa.gov]; Gerstein, 
Arielle[gerstein.arielle@epa.gov] 
Cc: Jordan, Ronald[jordan.ronald@epa.gov] 
From: Matuszko, Jan 
Sent: Tue 7/18/2017 12:35:21 PM 
Subject: OMB Non-Significance Determination on File rule to Postpone Steam Compliance Dates 

Per OP, we need to get a non-significance determination for the final rule to OMB ASAP. I 
edited what we provided for the proposed rule mainly to include a summary of the comments. 

Jesse/ Arielle- glance at the fourth bullet in the attachment to see if you think I accurately 
characterized the types of comments received from a 10,000 foot level. 

If possible, please get back to me by COB today. 

Thanks! 

Jan 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00005919-00001 



To: 
From: 
Sent: 
Subject: 

Cuff, Jalyse[cuff.jalyse@epa.gov] 
Matuszko, Jan 
Tue 6/27/2017 7:08:49 PM 
FW: TPs on Steam Electric for Tate Bennett 

From: Scozzafava, MichaelE 
Sent: Tuesday, June 27, 2017 7:49AM 
To: Christensen, Christina <Christensen.Christina@epa.gov>; Matuszko, Jan 
<Matuszko.Jan@epa.gov>; Lalley, Cara <Lalley.Cara@epa.gov> 
Subject: FW: TPs on Steam Electric for Tate Bennett 

Last one 

Here you go. 

From: Thomas, Latosha 
Sent: Wednesday, June 07,2017 10:41 AM 
To: Lalley, Cara 
Subject: RE: TPs for Steam Electric 

Hi, 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) 

Matuszko, 

ED_001413A_00005921-00001 



Yes, whatever you all have/want to say. I'm imagining it won't be a lot. Thanks! 

From: Lalley, Cara 
Sent: Wednesday, June 07, 2017 10:40 AM 
To: Thomas, Latosha 
Subject: RE: TPs for Steam Electric 

Just the status update? I.e., what was announced in the press release on May 25? 

From: Thomas, Latosha 
Sent: Wednesday, June 07, 2017 10:30 AM 
To: Lalley, Cara 
Subject: RE: TPs for Steam Electric 
Importance: High 

H
., 
1. 

It sounds like we will actually need a few TPs for Tate Bennet for this meeting. Could you please 
send me some brief TPs for steam electric ASAP? Sorry about the back and forth. We were 
under the assumption that we didn't need them based off of the last message we received 
yesterday. Thanks! 

From: Thomas, Latosha 
Sent: Tuesday, June 06, 2017 2:40 PM 
To: Lalley, Cara 
Subject: RE: TPs for Steam Electric 
Importance: High 

Hi again, 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00005921-00002 



It looks like we can hold on these. Thanks! 

From: Thomas, Latosha 
Sent: Tuesday, June 06, 2017 1:55PM 
To: Lalley, Cara 
Subject: TPs for Steam Electric 
Importance: High 

H
., 
1. 

Could you all draft TPs for steam electric by COB today? There is an ACW A Board of Directors 
meeting tomorrow (politicals ), and we were going to give a few TPs for this topic. Let me know 
if you have any questions. Thanks! 

Latosha Thomas 

U.S. Environmental Protection Agency 

Office of Water (On Detail) 

(202) 564-0211 (desk) 

(202) 568-0851 (cell) 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00005921-00003 



To: 
From: 
Sent: 
Subject: 

Brawner, Harvette[Brawner.Harvette@epa.gov] 
Matuszko, Jan 
Mon 7/17/2017 5:15:20 PM 
Please make 5 copies of this briefing package by 2:30 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00005923-00001 



Cc: 
To: 

Jordan, Ronald[ Jordan. Ronald@epa. gov]; Covington, James[Covi ngton. James@epa .gov] 
Zomer, Jessica[Zomer.Jessica@epa.gov] 

From: Matuszko, Jan 
Sent: Mon 8/7/2017 1:56:37 PM 
Subject: Fw: Steam Electric Preamble and Rule 

Here's the link to steam preamble. 

From: Gerstein, Arielle 
Sent: Wednesday, August 2, 2017 11:45 AM 
To: Matuszko, Jan 
Cc: Pritts, Jesse 

Subject: Steam Electric Preamble and Rule 

Hi Jan, 

I made the updates we discussed in the meeting to postpone the compliance dates for bottom 
ash transport water and FGD wastewater so you can take a look at the document now. 

Thanks, 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00005925-00001 



Arielle 

Arielle Gerstein 

Office of Science and Technology 

Office of Water, U.S. EPA 

(202) 566-1868 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00005925-00002 



To: 
From: 
Sent: 
Subject: 

Cuff, Jalyse[cuff.jalyse@epa.gov] 
Matuszko, Jan 
Tue 6/27/2017 7:08:43 PM 
FW: Email me steam electric communication materials 

-----Original Message----
From: Scozzafava, MichaeiE 
Sent: Tuesday, June 27, 2017 7:47AM 
To: Christensen, Christina <Christensen.Christina@epa.gov>; Matuszko, Jan <Matuszko.Jan@epa.gov>; 
Lalley, Cara <Lalley.Cara@epa.gov> 
Subject: RE: Email me steam electric communication materials 

Here's a desk statement and comms plan that we worked on. As Betsy knows, this was not used by the 
OPA to develop the final press release 

-----Original Message----
From: Christensen, Christina 
Sent: Tuesday, June 27, 2017 7:42AM 
To: Scozzafava, MichaeiE <Scozzafava.MichaeiE@epa.gov>; Matuszko, Jan <Matuszko.Jan@epa.gov>; 
Lalley, Cara <Lalley.Cara@epa.gov> 
Subject: FW: Email me steam electric communication materials 

Anyone have a copy of the fact sheet for the 2017 reconsideration of Steam Electric available? All I am 
finding online is the fact sheet from the 2015 final rule. 

Thanks! 

-----Original Message----
From: Southerland, Elizabeth 
Sent: Tuesday, June 27, 2017 6:56AM 
To: Christensen, Christina <Christensen.Christina@epa.gov> 
Subject: Email me steam electric communication materials 

Can you get those from the website and email me? I have a call today at noon and want to use those as 
talking points. Thanks! 

Se~frommyiPhone 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00005928-00001 



To: 
From: 
Sent: 
Subject: 

Jordan, Ronald[jordan.ronald@epa.gov] 
Matuszko, Jan 
Mon 8/14/2017 6:20:29 PM 
FW: Motion to Govern 

From: Zomer, Jessica 
Sent: Monday, August 14,2017 1:51PM 
To: Wood, Robert <Wood.Robert@epa.gov>; Matuszko, Jan <Matuszko.Jan@epa.gov> 
Subject: FW: Motion to Govern 

FYI--

From: McDermott, Martin (ENRD) L==~~=~~=~~~~~'-_j 
Sent: Monday, August 14, 2017 11:51 AM 
To: O'Donnell, Jessica (ENRD) <Jessica.O'Donnell@usdoj.gov> 
Cc: Zomer, Jessica 
Subject: FW: Motion to Govern 

From: Bulleit, Kristy L==~~=~=====c::_j 
Sent: Friday, August 11, 2017 4:45PM 
To: McDermott, Martin (ENRD) 
Cc: Aldridge, Elizabeth 
Potter, Barbara 
McHugh, Timothy L. 
Subject: RE: Motion to Govern 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00005931-00001 



From: McDermott, Martin (ENRD) l.!!.!!:::!!!.!:!:~~~~~~~~~L:J:::C::~J 
Sent: Friday, August 11, 2017 4:23 PM 
To: Bulleit, Kristy; Potter, Barbara; Moore, Susan; ~~~~~~~~, 

~~~~~~~~~.W.' f!!lliW~~~~~~~g; 'Sullivan, Sean M.' 
Cc: Zomer, Jessica; McDermott, Martin (ENRD); O'Donnell, Jessica (ENRD) 
Subject: Motion to Govern 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00005931-00002 



To: 
From: 
Sent: 
Subject: 

Wood, Robert[Wood.Robert@epa.gov] 
Matuszko, Jan 
Mon 8/14/2017 6:16:30 PM 
FW: Motion to Govern 

More developments. 

From: Zomer, Jessica 
Sent: Monday, August 14,2017 1:51PM 
To: Wood, Robert <Wood.Robert@epa.gov>; Matuszko, Jan <Matuszko.Jan@epa.gov> 
Subject: FW: Motion to Govern 

FYI--

From: McDermott, Martin (ENRD) L-~~~-----'---..;____..;____~~~~~~_j 
Sent: Monday, August 14, 2017 11:51 AM 
To: O'Donnell, Jessica (ENRD) <Jessica.O'Donnell@usdoj.gov> 
Cc: Zomer, Jessica 
Subject: FW: Motion to Govern 

From: Bulleit, Kristy L=~~~~~~~~~""_j 
Sent: Friday, August 11, 2017 4:45PM 
To: McDermott, Martin (ENRD) 
Cc: Aldridge, Elizabeth Bulleit, Kristy 
Potter, Barbara Johnson, Harry M. ("Pete") <12ig1!r!J~@Jt!illtlill:h9~ 
McHugh, Timothy L. <Th1£tlligh@lli!!n!Q.n&Qill> 
Subject: RE: Motion to Govern 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00005937-00001 



From: McDermott, Martin (ENRD) l.!!..!.!:~~~~~~~~~~L:.::::C::~J 
Sent: Friday, August 11, 2017 4:23 PM 
To: Bulleit, Kristy; Potter, Barbara; Moore, Susan; ~~~~~~~~, 

~~~~~~~~~=., f!!~a:JQ~~§@JD::illM~g; 'Sullivan, Sean M.' 
Cc: Zomer, Jessica; McDermott, Martin (ENRD); O'Donnell, Jessica (ENRD) 
Subject: Motion to Govern 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00005937-00002 



To: 
From: 
Sent: 
Subject: 

Zomer, Jessica[Zomer.Jessica@epa.gov] 
Matuszko, Jan 
Mon 8/14/2017 6:11:33 PM 
postponement notice 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00005940-00001 



To: Gerstein, Arielle[gerstein.arielle@epa.gov] 
Cc: Wood, Robert[Wood.Robert@epa.gov]; Scozzafava, 
MichaeiE[Scozzafava.MichaeiE@epa.gov]; Zomer, Jessica[Zomer.Jessica@epa.gov] 
From: Matuszko, Jan 
Sent: Thur 8/10/2017 12:54:26 PM 
Subject: Blue Folder for Steam 

Good morning Arielle, 

Thanks for your offer to put the blue folder together. I have attached the current version of the 
preamble/rule. It incorporates changes suggested by Rob/Jeff. I anticipate some additional 
changes from OGC this morning so check with me before moving this forward. 

I did not have any suggested edits to the FR cover sheet on the I drive. The attached transmittal 
memo and action memo include consolidated edits from me, Rob, and Jeff. I also revised the OP 
required document so that it is up to date with the current version of preamble and rule. 

You know where to find me! Thanks a ton for your help! 

Jan 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00005944-00001 



To: 
From: 
Sent: 
Subject: 

Zomer, Jessica[Zomer.Jessica@epa.gov] 
Matuszko, Jan 
Wed 9/6/2017 12:05:01 PM 
FW: FYI: EPA Defends Stay Of Utility ELG Despite Ruling Narrowing Delay Authority 

From: Christensen, Christina 
Sent: Wednesday, September 6, 2017 7:53AM 
To: Lape, Jeff <lape.jeff@epa.gov>; Wood, Robert <Wood.Robert@epa.gov>; Scozzafava, 
MichaelE <Scozzafava.MichaelE@epa.gov>; Matuszko, Jan <Matuszko.Jan@epa.gov> 
Subject: FYI: EPA Defends Stay Of Utility ELG Despite Ruling Narrowing Delay Authority 

Daily News 

(via 
lnsideEPA) 

September 05, 2017 

Environmentalists are invoking a federal district court ruling that vacated the Trump administration's delay of an 
Obama-era Interior Department (DOl) royalty rule as proof that EPA's similar delay of Clean Water Act (CWA) power 
plant effluent limits is also unlawful, but the agency says the decision shows that the CWA suit is procedurally flawed. 

The U.S. District Court for the District of Columbia from environmentalists and EPA over 
the proper impact of the royalty rule case, Becerra, eta/., v. DOl, after the judge there took a narrow view of agencies' 
authority to stay implementation of existing rules "pending judicial review" through little-used authority in the 
Administrative Procedure Act (APA). 

Becerra dealt with a Trump DOl rule, issued under section 705 of APA, that sought to delay Obama-era requirements 
raising royalties for fossil fuel extraction on federal lands. 

But a federal magistrate judge in the northern district of California that agencies can only use APA 
section 705 to delay implementation of a rule if the policy's official effective date has not yet arrived. 

As a district court decision Becerra is not binding on other judges, but can provide "persuasive authority" in similar 
cases. 

Nevertheless, environmentalists say in that the same principle applies to EPA's delay of certain 
deadlines in the power plant effluent limitation guideline (ELG), which also relied on APA section 705 and came over 
a year after the rule's 2016 effective date. 

"Plaintiffs respectfully request that the Court consider the decision in Xavier Becerra, which was decided after 
Plaintiffs filed their consolidated reply in support of their motion for summary judgment and opposition to Defendants' 
and Defendant-Intervenors' motions for summary judgment, as supplemental authority in support of Plaintiffs' 
arguments," says the groups' notice of supplemental authority in Clean Water Action, eta/., v. Pruitt, eta/. 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00005954-00001 



While environmentalists are touting the impact of the ruling, EPA's focuses on details that it says back up 
its claim that only appellate courts can hear a challenge to its stay of the 2015 ELG --meaning the district court case 
must be dismissed or transferred. 

"Becerra found that, when an agency stays a rule under Section 705 of the Administrative Procedure Act after the 
rule's effective date, the agency has effectively repealed the rule. If this Court accepts the reasoning of Becerra, this 
case must be dismissed for lack of jurisdiction because only a United States Court of Appeals has jurisdiction to 
review a repeal of an effluent limitations guideline," the brief continues. 

EPA says that the cases, though similar, are not identical because the ELG targets being delayed are actually 
"applicability dates" rather than "deadlines." However, it does not explain how the two are distinct. 

"Becerra was addressing compliance deadlines, whereas this case involves the ELG Rule's future applicability dates. 
While 'compliance deadlines' and 'applicability dates' are often used interchangeably, there is a meaningful difference 
between the two concepts that impacts the persuasiveness of the Becerra opinion," the government's brief says. 

Power Plant ELG 

EPA's delay of the ELG postponed the date at which power plants' CWA discharge permits would be required to 
incorporate some of the rule's technology-based wastewater treatment mandates-- which would otherwise arrive as 
soon as 2018, for facilities whose permits are up for renewal in that year. That is because ELGs are not directly 
binding on dischargers; instead, they set requirements that permit writers must incorporate into their discharge limits. 

Referencing potential confusion on those permit deadlines, the agency says the Becerra decision shows that even if 
the D.C. court holds the APA stay of the ELG unlawful, it should stop short of scrapping the action and reinstating the 
2018 targets, in order to avoid conflict with that would invoke other authority to hold the ELG 
indefinitely. It notes that the Becerra court avoided reinstating DOl's royalties rule because that policy was scheduled 
to be formally repealed just days later. 

"Becerra declined to vacate the stay under Section 705 because the underlying rule was only days away from full 
repeal after a notice-and-comment rulemaking. In the case before this Court, EPA has conducted a separate notice
and-comment rulemaking regarding a stay of the Effluent Limitations Guidelines Rule ('ELG Rule'). The pending rule 
is currently before the Office of Management and Budget, suggesting that its issuance is imminent," the brief says. -
David LaRoss t5m[![Q~Qllir:!Q!~~QQIDJ 

204943 

************************* 

Christina Christensen 

Special Assistant to the Office Director (On Detail) 

Office of Science and Technology 

(202) 566-0537 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00005954-00002 



To: Southerland, Elizabeth [Southerland. El izabeth@epa .gov] 
Cc: Wood, Robert[Wood.Robert@epa.gov]; Jordan, RonaldOordan.ronald@epa.gov]; Christensen, 
Christi na[Christensen. Ch ristina@epa. gov] 
From: Matuszko, Jan 
Sent: Wed 6/21/2017 12:42:35 PM 
Subject: Draft Steam Electric Briefing #3 

Good morning Betsy, 

The briefing package for the steam briefing scheduled for 6/27 on impacts is due to OW on 
Friday. Rob, Ron, and I are all compressed on Friday so I would like to send this to OW by the 
end of the day tomorrow. OGC's comments have been incorporated into this version. Note that 
there are a few numbers we need to insert. Sending now so that you have more time to review. 

Jan 

·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-. 
' ' ! ! 

i Personal Phone I Ex. 6 i 
! ! 
i.·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·i 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00005956-00001 



To: Lape, Jeff[lape.jeff@epa.gov] 
Cc: Wood, Robert[Wood.Robert@epa.gov]; Scozzafava, 
MichaeiE[Scozzafava.MichaeiE@epa.gov]; Gerstein, Arielle[gerstein.arielle@epa.gov] 
From: Matuszko, Jan 
Sent: Wed 8/9/2017 9:28:02 PM 
Subject: Steam Electric Postponement Rule 

Jeff, 

I am attaching electronic versions of three things. The first is the preamble/rule. I will place a 
copy of the preamble/rule in your chair before I leave. The other two documents are the 
transmittal memo and action memo. 

When I get in tomorrow morning, I will put together the blue folder so that we can move it to 
OW early tomorrow morning. 

Jan 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00005961-00001 



To: 
From: 
Sent: 
Subject: 

Gerstein, Arielle[gerstein. arielle@epa. gov] 
Matuszko, Jan 
Thur 8/3/2017 5:57:18 PM 
FW: got your message; probably Nicole and I for now 

From: Matuszko, Jan 
Sent: Friday, July 21, 2017 2:03PM 
To: Owens, Nicole <Owens.Nicole@epa.gov> 
Subject: Fwd: got your message; probably Nicole and I for now 

Nicole, 

See the attached. I will leave you a voice mail message about it as well. I asked for Bill's advice 
in your absence as well. 

Jan 

Sent from my iPhone 

Begin forwarded message: 

From: "Matuszko, Jan" 
Date: July 20, 2017 at 9:57:51 AM EDT 
To: "Nickerson, William" <lli~~2!1YiJilliJ[111@~~2Y 
Subject: RE: got your message; probably Nicole and I for now 

See the attachment for the draft non-significance determination. i Deliberative Process 1 Ex. 5 i 
~--·-·-·-·-·-·-·-·-·-·-·-·-·-·-·o-eirtie-raiive·-·-P-·r(ic.ess-·-I-·E-x-~·-·-s-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·[ L.-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-j 

l·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-i 

We have a summary of the main points of the comments that I send to you separately. 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00005974-00001 



From: Nickerson, William 
Sent: Thursday, July 20, 2017 9:20AM 
To: Matuszko, Jan 
Subject: got your message; probably Nicole and I for now 

Do you have a summary or can you point me to the key comments? 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00005974-00002 



To: Scozzafava, MichaeiE[Scozzafava.MichaeiE@epa.gov]; Christensen, 
Christi na[Christensen. Ch ristina@epa. gov] 
Cc: Campbell, Ann[Campbeii.Ann@epa.gov] 
From: Matuszko, Jan 
Sent: Wed 8/16/2017 9:00:18 PM 
Subject: RE: Update on Steam Electric blurb for OW Weekly Report 

Please revise to say that we expect to submit for OMB review next week ... 

OGC continues to work on an issue. They are meeting with David tomorrow. We also have not 
yet gotten any additional feedback from David on his other comments. Jan M is off site all day 
tomorrow so my new earliest estimate for sending to OP is Friday at the earliest. 

From: Scozzafava, Michael£ 
Sent: Wednesday, August 16,2017 11:49 AM 
To: Christensen, Christina <Christensen. Christina@ epa. gov> 
Cc: Matuszko, Jan <Matuszko.Jan@epa.gov> 
Subject: RE: Update on Steam Electric blurb for OW Weekly Report 

Here you go. Copying Jan for awareness and the opportunity to revise if needed before Sam 
tomorrow. 

Deliberative Process I Ex. 5 

From: Christensen, Christina 
Sent: Wednesday, August 16, 2017 9:50AM 
To: Scozzafava, Michael£ 
Subject: Update on Steam Electric blurb for OW Weekly Report 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00006000-00001 



Mike- can you update the blurb below on steam electric, for this week's OW Weekly Report? I 
think it's going to OMB soon, so perhaps an update to reflect that (or any other milestones). 
Thanks! If I could get it by Sam tomorrow, I would appreciate it (f~~-~~~:-~;~~~~~-~~~-~~::~~-~~·:·~~~~-~:·~-~~;~·:~-;-~-~~-~·-·1 
!-·-·-·N~-~-~~-~-r;~·~-~-~-~-~---o-i-~-~-~;;i-~-~---~t--P~;~-~-~-~-~-·-fv1-~tt~;~·-·I-·E-~.---6-·-·-·~ L.-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-.: 

t·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·l 

Deliberative Process I Ex. 5 

************************* 

Christina Christensen 

Special Assistant to the Office Director (On Detail) 

Office of Science and Technology 

(202) 566-0537 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00006000-00002 



To: 
From: 
Sent: 
Subject: 

Scozzafava, Michael E[Scozzafava. Michael E@epa.gov] 
Matuszko, Jan 
Mon 9/11/2017 4:19:38 PM 
RE: Motion 

Rob and I just talked and he is going to look at this so I can focus on the rulemaking © 
Appreciate the opportunity to review. 

From: Scozzafava, MichaeiE 
Sent: Monday, September 11, 2017 11:40 AM 
To: Matuszko, Jan <Matuszko.Jan@epa.gov> 
Cc: Wood, Robert <Wood.Robert@epa.gov> 
Subject: RE: Motion 

Allison asked me to try to come up with one sentence that describes what the motion asked for. 
What do you think of this? Obviously will need to run it by OGC. 

Deliberative Process I Ex. 5 

From: Matuszko, Jan 
Sent: Monday, September 11, 2017 8:02AM 
To: Scozzafava, MichaeiE ~~~~~'f::L 
Cc: Wood, Robert 
Subject: Motion 

This is the most recent one that I have ..... 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00006014-00001 



From: Neugeboren, Steven 
Sent: Sunday, September 10, 2017 3:49PM 
To: O'Donnell, Jessica (ENRD) <Jessica.O'Donnell@usdoj.gov>; Levine, MaryEllen 

Cc: Fotouhi, David Matuszko, Jan 
Wood, Robert < 
Subject: comments on steam brief 

Attached are my comments. Thanks Jessica 0 for the quick turnaround and 
consideration of our comments after hours. I don't have a lot of comments - r-~~~~~-~-~;-~i~~-~;·~-~~~-~-·i 
·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·J::::::::::::::::::::::::::::::::::::::::::·-·i 

Attorney Client I Ex. 5 

Steven Neugeboren 
Associate General Counsel 
Water Law Office 
U.S Environmental Protection Agency 
202-564-5488 

r.-~i-~~~-~~-~--~~~~-~~x-~·~;_·~J (c) 

From: O'Donnell, Jessica (ENRD) <Jessica.O'Donnell@usdoj.gov> 
Sent: Sunday, September 10, 2017 11:03 AM 
To: Levine, MaryEllen 
Cc: Neugeboren, Steven; Fotouhi, David; Matuszko, Jan; Wood, Robert 
Subject: RE: Quote from Mortgage Bankers that you cannot add process that isn't in text of 
APA 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00006014-00002 



Attorney Client I Ex. 5 

From: Levine, MaryEllen lrlli~~Y!!1!tfl1§IW~@§~:.9QYJ 
Sent: Sunday, September 10, 2017 10:48 AM 
To: O'Donnell, Jessica (ENRD) < v> 
Cc: Neugeboren, Steven otouhi, David 

Wood, Robert 
< > 
Subject: Quote from Mortgage Bankers that you cannot add process that isn't in text of APA 

Sorry I only attach slip opinion, having trouble accessing Lexis today. 

r_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-~-!!~-~~-~>-'---~-~-!~-~Ix-~~-=---~----_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_J 

Quote: 

-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-· 

I Attorney Client I Ex. 5 
i..·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·_! 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00006014-00003 



~------A-t-to--r-n--e-y-----c-i--1-e_n_t ____ l _____ E_x_: ______ s ______ l 
L·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·J 

Mary Ellen 

Mary Ellen Levine 

Assistant General Counsel 

Water Law Office, Office of General Counsel 

7510 C WJC North 

(202) 564-1345 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00006014-00004 



To: 
From: 
Sent: 
Subject: 

Zomer, Jessica[Zomer.Jessica@epa.gov] 
Matuszko, Jan 
Fri 9/1/2017 4:36:28 PM 
Re: A few things on steam 

Thanks for letting us know. I hope they understand that not having this nailed down likely 
affects the length of OMB review. 

Sent from my iPhone 

On Sep 1, 2017, at 11:01 AM, Zomer, Jessica wrote: 

Attorney-client communication/deliberative & internal/Do Not Release 

Attorney Client I Ex. 5 

I will let you know if and when there are any developments on these issues. 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00006015-00001 



Jessica Hall Zomer 

Office of General Counsel 

U.S. Environmental Protection Agency 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00006015-00002 



From: Albores, Richard 
Location: 4000 
Importance: Normal 
Subject: Declined: Weekly w/Rich 
Start Date/Time: Thur 9/7/2017 9:30:00 PM 
End Date/Time: Thur 9/7/2017 9:50:00 PM 

··-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-: 
. ' 

Unfortunately, I need to ! Nonresponsive Discussion of Personal Matters I Ex. 6 ~ Let me know how 
you want me to proceed'-·a·n--ih·e--Q-&A_s._io.rria·r-ro-w~·-cYciR--(i=>-aiTchrfl-as·-n-ofp.ro.Jided feedback on the 

budget question. I have followed up on all the other edits/comments. See attached. 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00006316-00001 



To: Fotouhi, David[fotouhi.david@epa.gov]; Zomer, Jessica[Zomer.Jessica@epa.gov]; Levine, 
MaryEIIen[levine.maryellen@epa.gov]; Robert Wood[Wood.Robert@epa.gov] 
Sent: Tue 8/22/2017 7:11 :24 PM 
Subject: FW: Clean Water Action, et al v. E. Pruitt, et al. (EPA-82FR19005), US APP CADC 17-1193 

This looks like a protective petition for review of the 705 in case DC di 

Steven Neugeboren 

Associate General Counsel 

Water Law Office 

Environmental Protection Agency 

202-564-5488 

From: Turley, Jennifer 
Sent: Tuesday, August 22, 2017 12:13 PM 
To: Neugeboren, Steven <Neugeboren.Steven@epa.gov>; Schroer, Lee <schroer.lee@epa.gov>; 
Levine, MaryEllen <levine.maryellen@epa.gov>; Wehling, Carrie <Wehling.Carrie@epa.gov> 
Subject: Clean Water Action, et al v. E. Pruitt, et al. (EPA-82FR19005), US APP CADC 17-
1193 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00006511-00001 



To: 
From: 
Sent: 
Subject: 

O'Donnell, Jessica (ENRD)[Jessica.O'Donnell@usdoj.gov] 
Neugeboren, Steven 
Mon 9/11/2017 9:38:35 PM 
RE: reply brief- closure 

That's fine thanks. I figured as much. Thanks for the great work (which I know I didn't make 
any easier©). 

Steven Neugeboren 

Associate General Counsel 

Water Law Office 

Environmental Protection Agency 

202-564-5488 

From: O'Donnell, Jessica (ENRD) [mailto:Jessica.O'Donnell@usdoj.gov] 
Sent: Monday, September 11, 2017 5:11 PM 
To: Neugeboren, Steven <Neugeboren.Steven@epa.gov> 
Subject: RE: reply brief- closure 

Jessica O'Donnell 

Senior Counsel for Appellate Matters 

Environmental Defense Section 

202.305.0851 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00006642-00001 



<QrliJlsB!~!:lQQ~~flllir:L 
Subject: reply brief- closure 
Importance: High 

Levine, MaryEllen 
Wood, Robert 

> 
>; Drinkard, Andrea 

David and I have been in some mtgs. In case he remains out of pocket for a little while I'm 
passing along that he told me that he was fine with DOJ's responses to his 
questions/comments, and had read it quickly, but not sure if that means he has completed his 
review. 

I had no comments on the revised version except to agree with your use of the word "thus" in 
the footnote. 

Steven Neugeboren 

Associate General Counsel 

Water Law Office 

Environmental Protection Agency 

202-564-5488 

From: O'Donnell, Jessica (ENRD) [mailto:Jessica.O'Donnell@usdoj.gov] 
Sent: Monday, September 11, 2017 3:58 PM 
To: Levine, MaryEllen 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00006642-00002 



Jessica O'Donnell 

Senior Counsel for Appellate Matters 

Environmental Defense Section 

202.305.0851 

From: Levine, MaryEllen [!:lli~~Yill.~li!CW~@§~:.QQY] 
Sent: Monday, September 11, 2017 3:54PM 
To: Dennis, Allison >; Wood, Robert 
Fotouhi, David >; Neugeboren, Steven 

Cc: O'Donnell, Jessica (ENRD) 
< Drinkard, Andrea 
Subject: RE: Reply Brief- statement 

.-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-. 
' ' i i 

1 Attorney Client I Ex. 5 1 

Attached are my suggested edits. Thank you for including me in the review. 

Mary Ellen 

Mary Ellen Levine 

Assistant General Counsel 

Water Law Office, Office of General Counsel 

7510 C WJC North 

(202) 564-1345 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00006642-00003 



From: Dennis, Allison 
Sent: Monday, September 11, 2017 3:13PM 
To: Wood, Robert 
Neugeboren, Steven < 
Cc: Levine, MaryEllen < >; Jessica O'Donnell 
<Jessica.O'Donnell@usdoj.gov>; Scozzafava, MichaeiE :::~m~~~~l§S~~~~~ 
Drinkard, Andrea > 
Subject: RE: Reply Brief- statement 

DOJ 

While we are at it. .. 

OGC- are you fine with the attached press release announcing the anticipated final rule 
postponing the compliance periods? We would like to announce this action upon Administrator 
signature (expected within the day or so). 

From: Wood, Robert 
Sent: Monday, September 11, 2017 3:09 PM 
To: Dennis, Allison 
Neugeboren, Steven < 
Cc: Levine, MaryEllen >; Jessica O'Donnell 
<Jessica.O'Donnell@usdoj.gov>; Scozzafava, MichaeiE ~~m~tf!Y:~l!!Q~~WW~;!Y 
Drinkard, Andrea > 
Subject: RE: Reply Brief- statement 

Fine with me. Thank you! 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00006642-00004 



From: Dennis, Allison 
Sent: Monday, September 11, 2017 3:00 PM 
To: Wood, Robert 
Neugeboren, Steven < 
Cc: Levine, MaryEllen < >; Jessica O'Donnell 
<Jessica.O'Donnell@usdoj.gov>; Scozzafava, MichaeiE :::~m~~~~l§S~~~~~ 
Drinkard, Andrea > 
Subject: RE: Reply Brief- statement 

Thanks all. 

Not to beat a dead horse, but could we make the following tweaks to improve clarity and 
eliminate redundancies?- Allison 

Holding Statement: 

Deliberative Process I Ex. 5 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00006642-00005 



From: Wood, Robert 
Sent: Monday, September 11, 2017 2:45PM 
To: Dennis, Allison 
Neugeboren, Steven < 
Cc: Levine, MaryEllen < >; Jessica O'Donnell 
<Jessica.O'Donnell@usdoj.gov>; Scozzafava, MichaeiE :::~m~~~~l§S~~~~~ 
Drinkard, Andrea > 
Subject: RE: Reply Brief- statement 

Suggest the below edits in the statement and the background. Note deletion at the end of the 
background piece is consistent with Mary Ellen Levine's last message. (Good point MEL) 

From: Dennis, Allison 
Sent: Monday, September 11, 2017 2:20PM 
To: Fotouhi, David 
Neugeboren, Steven < 
Cc: Levine, MaryEllen < >; Jessica O'Donnell 
<Jessica.O'Donnell@usdoj.gov>; Scozzafava, MichaeiE :::~m~~~~l§S~~~~~ 
Drinkard, Andrea > 
Subject: RE: Reply Brief- statement 

All, 

Andrea and I would like to make a few tweaks to the holding statement. Are these edits ok with 
you all? If so, we will then share with the OW front office team (Lee, Sarah, Mike, etc.), and then 
with OPA: 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00006642-00006 



Holding Statement: 

Deliberative Process I Ex. 5 

From: Fotouhi, David 
Sent: Monday, September 11, 2017 1:36PM 
To: Wood, Robert Neugeboren, Steven 

Cc: Levine, MaryEllen < Jessica O'Donnell 
<Jessica.O'Donnell@usdoj.gov>; Scozzafava, MichaeiE ~~~~ 
Drinkard, Andrea >;Dennis, Allison< 
Subject: RE: Reply Brief- statement 

I just spoke with Liz Bowman-she would like a short desk statement and/or Q&A, not a 
statement that we would issue preemptively. Thanks. 

David Fotouhi 

Deputy General Counsel 

Office of General Counsel 

U.S. Environmental Protection Agency 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00006642-00007 



Tel: +1 202.564.1976 

fotouhi.david@epa.gov 

From: Wood, Robert 
Sent: Monday, September 11, 2017 1:32PM 
To: Fotouhi, David Neugeboren, Steven 

Cc: Levine, MaryEllen Jessica O'Donnell 
<Jessica.O'Donnell@usdoj.gov>; Scozzafava, MichaeiE 
Drinkard, Andrea >;Dennis, Allison< 
Subject: Reply Brief- statement 

All + Mike Scozzafava, Allison Dennis and Andrea Drinkard: 

My understanding is OPA wanted a statement in case they got a question. Here is the 
statement in circulation at EPA now. We've notified OW comms folks that DOJ asked that their 
OPA be contacted by our OPA: 

Deliberative Process I Ex. 5 

From: Fotouhi, David 
Sent: Monday, September 11, 2017 1:24PM 
To: Neugeboren, Steven 
Cc: Levine, MaryEllen <I 
<Jessica.O'Donnell@usdoj.gov>; Wood, Robert 
Subject: Re: Motion- press statement 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00006642-00008 



I'm not sure.r-·Att~-~~-~;-·cii~-~t-TE:~-~-·5·-·ILet me ask OPA what they had in mind. 
i·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·i 

Sent from my iPhone 

On Sep 11, 2017, at 1:22PM, Neugeboren, Steven wrote: 

~----------------------------Atto-r-n-ey----c-~-.e-ni-I--Ex-:----s----------------------------1 

l·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-i 

Steven Neugeboren 

Associate General Counsel 

Water Law Office 

Environmental Protection Agency 

202-564-5488 

From: Levine, MaryEllen 
Sent: Monday, September 11, 2017 12:36 PM 
To: Jessica O'Donnell 

Cc: Wood, Robert < 
Subject: Fwd: Motion 

Here is a draft press statement to review. 

My computer isn't working and the incompetence of our support is beyond the pale. I am 
working off my phone. 

Sent from my iPhone 

Begin forwarded message: 

From: "Wood, Robert" 
Date: September 11, 2017 at 12:30:51 PM EDT 
To: "Levine, MaryEllen" <~1lli~@J~~{g)j~£~ 
Cc: "Scozzafava, MichaelE" "Matuszko, Jan" 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00006642-00009 



Subject: FW: Motion 

MEL: 

OPA has asked for a brief statement on the motion. We drafted the statement below 
and have tried to keep it as simple as possible. Please have a look and let me know if 
any problems. Thanks 

Rob 

From: Wood, Robert 
Sent: Monday, September 11, 2017 12:29 PM 
To: Scozzafava, MichaeiE ~~~~~~!!:::!!~::!!::J~~~~ Matuszko, Jan 

Subject: RE: Motion 

A few edits. I will run this by OGC. 

Deliberative Process I Ex. 5 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00006642-00010 



From: Scozzafava, MichaeiE 
Sent: Monday, September 11, 2017 11:40 AM 
To: Matuszko, Jan 
Cc: Wood, Robert < 
Subject: RE: Motion 

Allison asked me to try to come up with one sentence that describes what the motion 
asked for. What do you think of this? Obviously will need to run it by OGC. 

Deliberative Process I Ex. 5 

From: Matuszko, Jan 
Sent: Monday, September 11, 2017 8:02AM 
To: Scozzafava, MichaeiE 
Cc: Wood, Robert 
Subject: Motion 

This is the most recent one that I have ..... 

From: Neugeboren, Steven 
Sent: Sunday, September 10, 2017 3:49PM 
To: O'Donnell, Jessica (ENRD) :::J§~~Q1&Q~l@~~9QY 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) 

Levine, MaryEllen 

ED_001413A_00006642-00011 



< >;VVood, Robert 
Subject: comments on steam brief 

Attached are my comments. Thanks Jessica 0 for the quick turnaround and 
consideration of our comments after hours. I don't have a lot of comments -

Attorney Client I Ex. 5 

Steven Neugeboren 
Associate General Counsel 
Water Law Office 
U.S Environmental Protection Agency 
202-564-5488 

[-~~-;~-~~~-~-~-~~-~-i.x-~~~--~]( c) 

From: O'Donnell, Jessica (ENRD) 
Sent: Sunday, September 10, 2017 11:03 AM 
To: Levine, MaryEllen 
Cc: Neugeboren, Steven; Fotouhi, David; Matuszko, Jan; VVood, Robert 
Subject: RE: Quote from Mortgage Bankers that you cannot add process that isn't in 
text of APA 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00006642-00012 



Attorney Client I Ex. 5 

From: Levine, Mary Ellen [!llimTI~Yill!LD1S!!:W!!'ill@Stl2§~~ 
Sent: Sunday, September 10, 2017 10:48 AM 
To: O'Donnell, Jessica (ENRD) < v> 
Cc: Neugeboren, Steven otouhi, David 

Wood, Robert 

Subject: Quote from Mortgage Bankers that you cannot add process that isn't in text 
ofAPA 

Sorry I only attach slip opinion, having trouble accessing Lexis today. 

Quote: 

r·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-: 
i ! 

I Attorney Client I Ex. 5 I 
i·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·_! 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00006642-00013 



-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-

I Attorney Client I Ex. 5 
; 
; 
; 
; 
; 
; 
; 
; 
; 
; 
; 
; 
; 
; 

i-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·J 

Mary Ellen 

Mary Ellen Levine 

Assistant General Counsel 

Water Law Office, Office of General Counsel 

7510 C WJC North 

(202) 564-1345 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00006642-00014 



To: Matuszko, Jan[Matuszko.Jan@epa.gov]; O'Donnell, Jessica 
(ENRD)[Jessica.O'Donnell@usdoj.gov]; Drinkard, Andrea[Drinkard.Andrea@epa.gov]; Wood, 
Robert[Wood. Robert@ epa .gov] 
Cc: Dennis, Allison[Dennis.AIIison@epa.gov]; Levine, MaryEIIen[levine.maryellen@epa.gov]; 
Fotouhi, David[fotouhi.david@epa.gov]; Neugeboren, Steven[Neugeboren.Steven@epa.gov]; Lape, 
Jeff[lape .jeff@epa. gov] 
Sent: Wed 9/13/2017 5:34:24 PM 
Subject: RE: Reply Brief- statement 

Sit tight. We should have clearance 

From: Matuszko, Jan 
Sent: Wednesday, September 13, 2017 1:33PM 
To: O'Donnell, Jessica (ENRD) <Jessica.O'Donnell@usdoj.gov>; Drinkard, Andrea 
<Drinkard.Andrea@epa.gov>; Wood, Robert <Wood.Robert@epa.gov> 
Cc: Dennis, Allison <Dennis.AIIison@epa.gov>; Levine, MaryEllen 
<levine.maryellen@epa.gov>; Fotouhi, David <Fotouhi.David@epa.gov>; Neugeboren, Steven 
<Neugeboren.Steven@epa.gov>; Scozzafava, MichaeiE <Scozzafava.MichaeiE@epa.gov>; 
Lape, Jeff <lape.jeff@epa.gov> 
Subject: RE: Reply Brief- statement 

Still on hold. I am told folks are working to get the necessary approvals. That's the latest. 

From: O'Donnell, Jessica (ENRD) [mailto:Jessica.O'Donnell@usdoj.gov] 
Sent: Wednesday, September 13, 2017 1:17PM 
To: Drinkard, Andrea 
Matuszko, Jan 
Cc: Dennis, Alii 

< 
Lape, Jeff< 
Subject: RE: Reply Brief- statement 

Wood, Robert 

From: Drinkard, Andrea [!:lli;ill]~W!:l!sm:QJ~~~~~lQY] 
Sent: Wednesday, September 13, 2017 10:00 AM 
To: O'Donnell, Jessica (ENRD) <JQQQJrlillill 

Matuszko, Jan < 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00007076-00001 



otouhi, David 
< >;Scozzafava, MichaeiE 
Lape, Jeff< 
Subject: RE: Reply Brief- statement 

Please hold. Let me check on timing. Back to you ASAP. 

From: O'Donnell, Jessica (ENRD) [mailto:Jessica.O'Donnell@usdoj.gov] 
Sent: Wednesday, September 13, 2017 9:57AM 
To: Wood, Robert Matuszko, Jan 
Cc: Drinkard, Andre Dennis, Allis 
Levine, MaryEllen < otouhi, David < 
Neugeboren, Steve Scozzafava, MichaeiE 

>; Lape, Jeff< 
Subject: RE: Reply Brief- statement 

From: Wood, Robert [II!J!@DL){QQQJ::~~@S~*iQY] 
Sent: Wednesday, September 13, 2017 8:19AM 

Dennis, Allison 
To: Matuszko, Jan < 
Cc: Drinkard, Andre 
Levine, MaryEllen <I >; O'Donnell, Jessica (ENRD) 

otouhi, David ; Neugeboren, Steven 
< >;Scozzafava, MichaeiE 
Lape, Jeff< 
Subject: Re: Reply Brief- statement 

Agreed. Thanks, Andrea. 

Robert Wood 

Engineering and Analysis Division 

U.S. EPA, Office ofWater 

w) 202-566-1822 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00007076-00002 



.-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·! 
! i 

c) l.~:.~~:~~-~-~-~:~:.:._~:~.-6J 

On Sep 13, 2017, at 8:17AM, Matuszko, Jan wrote: 

I think this works well. Thanks! 

From: Drinkard, Andrea 
Sent: Wednesday, September 13, 2017 8:14AM 
To: Wood, Robert Matuszko, Jan 
Cc: Dennis, Allison Levine, MaryEllen 

; O'Donnell, Jessica (ENRD) 
>; Fotou hi, David tQtilldlblJ~~~~!Jllr::L Neugeboren, 

Scozzafava, MichaeiE 
>; Lape,Jeff > 

Subject: RE: Reply Brief- statement 

What about the following instead: 

"Today's final rule resets the clock for certain portions of the agency's effluent 
guidelines for power plants, providing relief from the existing regulatory deadlines 
while the agency revisits some of 
the rule's requirements," said EPA Administrator Scott Pruitt. 

From: Wood, Robert 
Sent: Wednesday, September 13, 2017 8:09AM 
To: Matuszko, Jan 
Cc: Dennis, Allison 

< 
Jeff< 
Subject: Re: Reply Brief- statement 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) 

Neugeboren, 

Lape, 

ED_001413A_00007076-00003 



Deliberative Process I Ex. 5 
Robert Wood 

Engineering and Analysis Division 

U.S. EPA, Office ofWater 

w) 202-566-1822 

c) 202-329-8053 

On Sep 13, 2017, at 7:58AM, Matuszko, Jan wrote: 

Hi Allison, 

Attorney Client I Ex. 5 

From: Dennis, Allison 
Sent: Tuesday, September 12, 2017 9:57PM 
To: Levine, MaryEllen 

< 
Scozzafava, MichaeiE '~~~~!JY.!~~!;19 
< >; Matuszko, Jan < 
Subject: RE: Reply Brief- statement 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) 

O'Donnell, Jessica (ENRD) 

ED_001413A_00007076-00004 



All, 

We made two more changes to the press release that I wanted to makes sure were ok 
with you all: 

Deliberative Process I Ex. 5 

Deliberative Process I Ex. 5 

From: Levine, MaryEllen 
Sent: Tuesday, September 12, 2017 10:14 AM 
To: Dennis, Allison O'Donnell, Jessica (ENRD) 

< 
Scozzafava, MichaeiE -~~~~~~~l':::! 
< >; Matuszko, Jan < 
Subject: RE: Reply Brief- statement 

Attorney Client I Ex. 5 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00007076-00005 



So I suggest the edits, below ... 

Mary Ellen 

Mary Ellen Levine 

Assistant General Counsel 

Water Law Office, Office of General Counsel 

7510 C WJC North 

(202) 564-1345 

From: Dennis, Allison 
Sent: Tuesday, September 12, 2017 9:40AM 
To: O'Donnell, Jessica (ENRD) 
Cc: Levine, MaryEllen 

Neugeboren, 

Hi all- attached is an updated version of the press release for Jessica's review. We 
would like to issue this tomorrow morning and I need to share with my press office as 
soon as possible. 

Deliberative Process I Ex. 5 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00007076-00006 



From: O'Donnell, Jessica (ENRD) L~~~~~~~~~~~~~J 
Sent: Tuesday, September 12, 2017 9:04AM 
To: Dennis, Allison 
Cc: Levine, MaryEIIe 

hi, David 
>; Scozzafava, MichaeiE 

; Drinkard, Andrea 
Subject: Re: Reply Brief- statement 

Neugeboren, 

Could you please me the statement about the new rule that you'd like me to review 
along with a copy of the rule that is going to the Administrator for signature? The 
press statement in the email below appears to relate to the brief file yesterday. I'm not 
seeing on related to the new rule. 

Sent from my iPhone 

On Sep 11, 2017, at 8:47PM, Dennis, Allison wrote: 

Hi Jessica- it looks like it rule may be going to our Administrator for signature 
tomorrow. We would also like to announce this rule upon signature. Any way I 
can get your review and edits ( if any) on the press read first thing? Thanks ! -
Allison 

Sent from my iPhone 

On Sep 11, 2017, at 3:59PM, O'Donnell, Jessica (ENRD) 
wrote: 

Jessica O'Donnell 

Senior Counsel for Appellate Matters 

Environmental Defense Section 

202.305.0851 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00007076-00007 



Sent: Monday, September 11, 2017 3:54PM 
To: Dennis, Allison 

Subject: RE: Reply Brief- statement 

~lillr::L>; Scozzafava, 
>; Drinkard, Andrea 

r·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-
; 
; 
; 
; 

1 Attorney Client I Ex. 5 

Attached are my suggested edits. Thank you for including me in the review. 

Mary Ellen 

Mary Ellen Levine 

Assistant General Counsel 

Water Law Office, Office of General Counsel 

7510 C WJC North 

(202) 564-1345 

From: Dennis, Allison 
Sent: Monday, September 11, 2017 3:13PM 
To: Wood, Robert 

Jessica O'Donnell 
, Scozzafava, MichaeiE 
>; Drinkard, Andrea 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00007076-00008 



Subject: RE: Reply Brief- statement 

DOJ 

While we are at it. .. 

OGC- are you fine with the attached press release announcing the 
anticipated final rule postponing the compliance periods? We would like to 
announce this action upon Administrator signature (expected within the day 
or so). 

From: Wood, Robert 
Sent: Monday, September 11, 2017 3:09 PM 
To: Dennis, Allison 

Jessica O'Donnell 
; Scozzafava, MichaeiE 
>; Drinkard, Andrea 

Subject: RE: Reply Brief- statement 

Fine with me. Thank you! 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00007076-00009 



From: Dennis, Allison 
Sent: Monday, September 11, 2017 3:00 PM 
To: Wood, Robert 

Jessica O'Donnell 
, Scozzafava, MichaeiE 
>; Drinkard, Andrea 

Subject: RE: Reply Brief- statement 

Thanks all. 

Not to beat a dead horse, but could we make the following tweaks to 
improve clarity and eliminate redundancies?- Allison 

Holding Statement: 

Deliberative Process I Ex. 5 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00007076-00010 



From: Wood, Robert 
Sent: Monday, September 11, 2017 2:45PM 
To: Dennis, Allison 

Jessica O'Donnell 
, Scozzafava, MichaeiE 
>; Drinkard, Andrea 

Subject: RE: Reply Brief- statement 

Suggest the below edits in the statement and the background. Note deletion 
at the end of the background piece is consistent with Mary Ellen Levine's 
last message. (Good point MEL) 

From: Dennis, Allison 
Sent: Monday, September 11, 2017 2:20PM 
To: Fotouhi, David 

Jessica O'Donnell 
·Scozzafava, MichaeiE 
>; Drinkard, Andrea 

Subject: RE: Reply Brief- statement 

All, 

Andrea and I would like to make a few tweaks to the holding statement. Are 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00007076-00011 



these edits ok with you all? If so, we will then share with the OW front office 
team (Lee, Sarah, Mike, etc.), and then with OPA: 

Holding Statement: 
·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·· 

Deliberative Process I Ex. 5 

From: Fotouhi, David 
Sent: Monday, September 11, 2017 1:36PM 
To: Wood, Robert Neugeboren, Steven 

Jessica O'Donnell 
; Scozzafava, MichaeiE 
>; Drinkard, Andrea 

>; Dennis, Allison 
Subject: RE: Reply Brief- statement 

; 

I just spoke with Liz Bowman-she would like a short desk statement and/or 
Q&A, not a statement that we would issue preemptively. Thanks. 

David Fotouhi 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00007076-00012 



Deputy General Counsel 

Office of General Counsel 

U.S. Environmental Protection Agency 

Tel: +1 202.564.1976 

From: Wood, Robert 
Sent: Monday, September 11, 2017 1:32PM 
To: Fotouhi, David Neugeboren, Steven 

Jessica O'Donnell 
, Scozzafava, MichaeiE 
>; Drinkard, Andrea 

>; Dennis, Allison 
Subject: Reply Brief- statement 

All + Mike Scozzafava, Allison Dennis and Andrea Drinkard: 

My understanding is OPA wanted a statement in case they got a question. 
Here is the statement in circulation at EPA now. We've notified OW comms 
folks that DOJ asked that their OPA be contacted by our OPA: 

Deliberative Process I Ex. 5 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00007076-00013 



From: Fotouhi, David 
Sent: Monday, September 11, 2017 1:24PM 
To: Neugeboren, Steven 
Cc: Levine, MaryEllen 

>; Wood, Robert 
Subject: Re: Motion- press statement 

Sent from my iPhone 

On Sep 11, 2017, at 1:22PM, Neugeboren, Steven 
wrote: 

~-----------Ati<ir-ne-y---ciie-ni--T--Ex-:---s-----------
L __________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________ i 

Steven Neugeboren 

Associate General Counsel 

Water Law Office 

Environmental Protection Agency 

202-564-5488 

From: Levine, MaryEllen 
Sent: Monday, September 11, 2017 12:36 PM 
To: Jessica O'Donnell 

Cc: Wood, Robert 
Subject: Fwd: Motion 

Here is a draft press statement to review. 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) 

Fotouhi, David 

ED_001413A_00007076-00014 



My computer isn't working and the incompetence of our support is 
beyond the pale. I am working off my phone. 

Sent from my iPhone 

Begin forwarded message: 

From: "Wood, Robert" 
Date: September 11, 2017 at 12:30:51 PM EDT 
To: "Levine, MaryEllen" <~~~IDill~~llibJgQY 
Cc: "Scozzafava, MichaelE" 
"Matuszko, Jan" ~~~w!n(fllil~~ 
Subject: FW: Motion 

MEL: 

OPA has asked for a brief statement on the motion. We drafted 
the statement below and have tried to keep it as simple as 
possible. Please have a look and let me know if any problems. 
Thanks 

Rob 

From: Wood, Robert 
Sent: Monday, September 11, 2017 12:29 PM 
To: Scozzafava, MichaeiE 
Matuszko, Jan 
Subject: RE: Motion 

A few edits. I will run this by OGC. 

Deliberative Process I Ex. 5 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00007076-00015 



Deliberative Process I Ex. 5 

From: Scozzafava, MichaeiE 
Sent: Monday, September 11, 2017 11:40 AM 
To: Matuszko, Jan 
Cc: Wood, Robert < 
Subject: RE: Motion 

Allison asked me to try to come up with one sentence that 
describes what the motion asked for. What do you think of this? 
Obviously will need to run it by OGC. 

Deliberative Process I Ex. 5 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00007076-00016 



From: Matuszko, Jan 
Sent: Monday, September 11, 2017 8:02AM 
To: Scozzafava, MichaeiE 
Cc: Wood, Robert 
Subject: Motion 

This is the most recent one that I have ..... 

From: Neugeboren, Steven 
Sent: Sunday, September 10, 2017 3:49PM 
To: O'Donnell, Jessica (ENRD) 
Levine, MaryEllen 
Cc: Fotouhi, David 

< > 
Subject: comments on steam brief 

Attached are my comments. Thanks Jessica 0 for the quick 
turnaround and consideration of our comments after hours. I 

~-~-~-~.!---~-~Y.~---~·-·!.~~---~!_.~9.-~.!.!1-~.~.!~---·-[~"~"~"~"~"~"~"~!!"~"~~~i~~~I~~!"L~~~:~"~~~"~"~"~"~"~"~"J-·-·-·-·-·-

Attorney Client I Ex. 5 
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[_-~_!t~f~_~y_---~~I~~-!_-z_-~-~-~----~----i 

Steven Neugeboren 
Associate General Counsel 
Water Law Office 
U.S Environmental Protection Agency 
202-564-5488 

r--~~;~~~~-~--~~-~-~~-~--~~:-·~-l c) 
i..·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-' 

From: O'Donnell, Jessica (ENRD) 

Sent: Sunday, September 10, 2017 11:03 AM 
To: Levine, MaryEllen 
Cc: Neugeboren, Steven; Fotouhi, David; Matuszko, Jan; Wood, 
Robert 
Subject: RE: Quote from Mortgage Bankers that you cannot add 
process that isn't in text of APA 

Attorney Client I Ex. 5 
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From: Levine, MaryEllen lm~~r{!Il§Jlli!!:Y.§lli2J~~S!£lQYJ 
Sent: Sunday, September 10, 2017 10:48 AM 
To: O'Donnell, Jessica (ENRD) < 
Cc: Neugeboren, Steven >· 

' 
Fotouhi, David ; Matuszko, Jan 

>;Wood, Robert 

Subject: Quote from Mortgage Bankers that you cannot add 
process that isn't in text of APA 

Sorry I only attach slip opinion, having trouble accessing Lexis 
today. 

I Attorney Client I Ex. 51 
i.-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·1 

Quote: 

Attorney Client I Ex. 5 

Mary Ellen 

Mary Ellen Levine 

Assistant General Counsel 

Water Law Office, Office of General Counsel 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00007076-00019 



7510 C WJC North 

(202) 564-1345 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00007076-00020 



To: Fields, Wanda[Fields.Wanda@epa.gov]; Brown, Sineta[Brown.Sineta@epa.gov]; 
Wigginslewis, Miriam[Wigginslewis.Miriam@epa.gov] 
Cc: Lousberg, Macara[Lousberg.Macara@epa.gov]; Scozzafava, 
MichaeiE[Scozzafava.MichaeiE@epa.gov]; Campbell, Ann[Campbeii.Ann@epa.gov]; Torrez, 
Alfredo[T orrez.Aifredo@epa .gov]; Gerstein, Arielle[gerstei n. arielle@epa .gov] 
From: Evalenko, Sandy 
Sent: Tue 9/12/2017 1 :01 :00 PM 
Subject: Urgent- Need a CMS file: Postponement of Certain Compliance Dates for the Effluent 
Limitations Guidelines and Standards for the Steam Electric Power Generating Point Source Category 

Wanda/Sineta/Miriam: We have the Postponement of Certain Compliance Dates for the 
Effluent Limitations Guidelines and Standards for the Steam Electric Power Generating 
Point Source Category Final rule Signature package attached. I'm bringing the package to 
Macara for Benita to sign for Mike Shapiro. Once Benita signs the memo, I will walk this over to 
OP because the Administrator plans to sign this today. I will make a pdf of the memo if I don't 
hear from someone who can log this into CMS. This needs to be logged in and then sent to OEX 
for the AO to sign the rule. Please let me know who can do this. 

Thanks, 

Sandy 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00007207-00001 



To: Scozzafava, MichaeiE[Scozzafava.MichaeiE@epa.gov]; Flaherty, 
Colleen[Fiaherty.Colleen@epa.gov]; Washington, Evelyn[Washington.Evelyn@epa.gov] 
Cc: Ortiz, Agnes[Ortiz.Agnes@epa.gov] 
From: Kochis, Daniel 
Sent: Fri 9/15/2017 8:30:08 PM 
Subject: RE: FY19 OMB Pre-brief fact sheets - due COB Wednesday 9/13 

From: Kochis, Daniel 
Sent: Friday, September 15, 2017 9:54AM 
To: Scozzafava, Michael£ <Scozzafava.MichaelE@epa.gov>; Flaherty, Colleen 
<Flaherty.Colleen@epa.gov>; Washington, Evelyn <Washington.Evelyn@epa.gov> 
Cc: Ortiz, Agnes <Ortiz.Agnes@epa.gov> 
Subject: RE: FY19 OMB Pre-brief fact sheets- due COB Wednesday 9/13 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00007309-00001 



• 

From: Kochis, Daniel 
Sent: Monday, September 11, 2017 1:15PM 
To: Washington, Evelyn 

Cc: Ortiz, Agnes< > 
Subject: FW: FY19 OMB Pre-brief fact sheets- due COB Wednesday 9/13 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00007309-00002 



• 

From: Drummond, Laura 
Sent: Friday, September 08, 2017 2:04PM 
To: OW Budget Officers 
Cc: Woods, Terry my@~~~•>; Fontaine, Tim Spraul, 
Greg >; Giddings, Daniel <•ID.QlQ!!~J!ill~~~~~>; King, RyanM 

>; Upton, Jennifer 
Subject: OMB Pre-brief- briefing papers 

Budget Officers, 

The pre-brief for the OMB budget hearing for Mike, Lee, and Benita is scheduled for September 
25th. In anticipation of this meeting, please give us any briefing papers on key policy issues that 
management needs to know about by COB September 15th. The reason for the early deadline is 
so we can give Mike a copy of his binder early since he will be out of the office for part of the 
week of the 18th. If you have any questions, please let us know. 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00007309-00003 



Have a great weekend! 

Laura Drummond 

Program Analyst- PMF 2014 

U.S. Environmental Protection Agency 

Office of Water- Resource Management Staff 

Phone - (202) 564-6561 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00007309-00004 



STEAM ELECTRIC EFFLUENT GUIDELINES 

ISSUE/TOPIC: 
• EPA is reconsidering the Effluent Limitations Guidelines and Standards (ELGs) rule 

published in 2015 for the Steam Electric power generation category 

TALKING POINTS: 
• EPA signed revisions to the Steam Electric ELGs on September 30, 2015 ("2015 Rule"). 
• The 20 15 Rule addresses changes in the industry that have occurred since EPA last 

updated existing regulations 35 years ago and limits the amount of toxic metals (e.g., 
mercury, arsenic, selenium, lead), as well as nutrients, discharged into waterways. 

• This rule protects water quality and helps ensure the water we drink and fish we eat are 
safe, since steam electric power plants are the largest industrial source of toxic pollutants 
discharged to surface waters, responsible for approximately 30% of the nationwide total. 

• EPA received multiple petitions for review challenging the regulations. 
• The Agency later received petitions for administrative reconsideration of the final rule, in 

March and April 2017. EPA informed the petitioners that it will reconsider the rule. EPA 
also sent a letter to the states reminding them of flexibilities available to NPDES 
permitting authorities under the Final Rule. 

• The Agency postponed the compliance dates of the rule, pending judicial review. 
• In addition, because an administrative stay lasts only during the pendency of judicial 

review, EPA published a proposed rulemaking to postpone certain compliance dates in 
the 2015 Steam Electric final rule on June 6, 2017. The comment period for this rule 
closed on July 61h. 

• 11, 

wastewater. 
• The final rule to postpone certain compliance dates was signed by the Administrator on 

9/12. EPA's notification of Postponement of Certain 
Compliance Dates under Section 705 of the Administrative Procedures Act 

BACKGROUND: 
• The Steam Electric ELGs are applicable to discharges from approximately 1080 fossil

and nuclear-fueled steam electric generating units. 
• Toxic pollutants discharged by power plants include arsenic, mercury, lead, boron, 

cadmium, selenium, chromium, nickel, thallium, vanadium, zinc, and others. These 
pollutants pose risks to human health, fish, and wildlife 

• The Effluent Guidelines signed in September 2015 replaced outdated regulations, last 
updated in 1982, which failed to adequately address the many toxic pollutants that are 
discharged by power plants and which had not kept pace with changes that occurred in 
the electric power industry over the last 35 years. 

• The Effluent Guidelines established new requirements for discharges of wastewater that 
is produced by flue gas desulfurization, fly ash and bottom ash, flue gas mercury control 

Approver: Mike Shapiro, OW, 202-564-5700 
Originator: Tim Fontaine, OW, 202-564-0318 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) 

September 15, 2017 
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systems, and the gasification of fuels such as coal and petroleum coke. 

Approver: Mike Shapiro, OW, 202-564-5700 
Originator: Tim Fontaine, OW, 202-564-0318 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) 

September 15, 2017 
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To: 
From: 
Sent: 
Subject: 

Milam, Karen[Milam.Karen@epa.gov] 
Scozzafava, MichaeiE 
Thur 7/6/2017 3:55:28 PM 
Fwd: OP list of OW guidance/rule repeals 

Here's the context. OP should be working through Macara. 

Sent from my iPhone 

Begin forwarded message: 

From: "Scozzafava, MichaelE" 
Date: June 29, 2017 at 3:36:43 PM EDT 

"Behl, Betsy" <•JkhL!kt§Y.@mi!~~>, 

"Flaherty, Colleen" 
Subject: RE: OP list of OW guidance/rule repeals 

AndfromEAD 

From: Washington, Evelyn 
Sent: Thursday, June 29, 2017 1:09PM 
To: Southerland, Elizabeth 

Cc: Wood, Robert 
Scozzafava, MichaelE 

Subject: RE: OP list of OW guidance/rule repeals 

Input from SHPD 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) 

Robert Wood 

ED_001413A_00007347-00001 



From: Southerland, Elizabeth 
Sent: Wednesday, June 28,2017 4:45PM 
To: Hisel-Mccoy, Sara Washington, Evelyn 

Scozzafava, 

Cc: Lousberg, Macara 
Subject: OP list of OW guidance/rule repeals 

Macara is expecting a draft from you tomorrow. For all the criteria, I would say that we do 
not recommend repeal in the absence of any new data which demonstrates those criteria are 
no longer the best available science. For all the state wqs rules, I would say we always 
withdraw the federal wqs as soon as the state submits approvable water quality standards to 
replace the federal ones. For the 2015 WQS rule, I would say the rule was developed in 
close coordination with the states since it affects state actions, not industry actions, and that 
the states have never expressed a desire to have it repealed. For wqs generally, I would say 
that we also defer to the states views on this not the regulated entities. For all the ELGs, I 
would say they are already under political leaders review except for the petroleum refinery 
which is only in the study phase. Jeez! 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00007347-00002 



To: 
From: 
Sent: 
Subject: 

Dennis, Allison[Dennis.AIIison@epa.gov] 
Scozzafava, MichaeiE 
Mon 9/11/2017 5:07:51 PM 
FW: Motion 

Hey Allison, 

See the draft statement below. Not quite one sentence, but it was a lot to say for just one 
sentence. 

:-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·1 
! i 

i Deliberative Process I Ex. 5 ! 
~ ! 

.-'-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-y-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-· ........ ·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-= 

l-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·--~~-~-~-~-~-~~!_i_Y._~---~-~~~~~-~---'----~~-~---?_·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-___j That said, I' II leave it up to you to decide if 
that's a step we need to take. 

Let me know if you have any questions. 

Mike 

From: Wood, Robert 
Sent: Monday, September 11, 2017 1:05PM 
To: Scozzafava, MichaeiE <Scozzafava.MichaeiE@epa.gov> 
Cc: Lalley, Cara <Lalley.Cara@epa.gov>; Matuszko, Jan <Matuszko.Jan@epa.gov>; Lape, Jeff 
<lape.jeff@epa.gov> 
Subject: FW: Motion 

Mike: 

.-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-. 

Here is the statement Allison asked for. i Deliberative Process I Ex. 5 ! 

~----------------~~ii~~l~1 

l~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:~~~T(~~f~!)~~~)~,~f~~~~~~L~~~~:~~:~:~:~:~:~:~:~:~:~:~:~:~:~:~:rrn-~inl<s·~·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-J 
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Deliberative Process I Ex. 5 

From: O'Donnell, Jessica (ENRD) [mailto:Jessica.O'Donnell@usdoj.gov] 
Sent: Monday, September 11, 2017 12:46 PM 
To: Levine, MaryEllen 
Neugeboren, Steven < 

Fotouhi, David 

Cc: Wood, Robert >;Vaden, Christopher (ENRD) 
hultz, Jon (ENRD) 

Mark (OPA) < 
Subject: RE: Motion 

Jessica O'Donnell 

Senior Counsel for Appellate Matters 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) 

Abueg, 

ED_001413A_00007357-00002 



Environmental Defense Section 

202.305.0851 

From: Levine, MaryEllen l!:lli~~tYlrl!U:lli!~llitl:l@~~lQYJ 
Sent: Monday, September 11, 2017 12:36 PM 
To: O'Donnell, Jessica (ENRD) <JQJQQI~J!@~]! 

Neugeboren, Steven < 
Cc: Wood, Robert Y:ts::~~~f!@~@JlQY> 
Subject: Fwd: Motion 

Here is a draft press statement to review. 

My computer isn't working and the incompetence of our support is beyond the pale. I am 
working off my phone. 

Sent from my iPhone 

Begin forwarded message: 

From: "Wood, Robert" 
Date: September 11, 2017 at 12:30:51 PM EDT 
To: "Levine, MaryEllen" <•~1lli~@!J@~{g)j~£!Y• 
Cc: "Scozzafava, MichaelE" "Matuszko, Jan" 

Subject: FW: Motion 

MEL: 

OPA has asked for a brief statement on the motion. We drafted the statement below and 
have tried to keep it as simple as possible. Please have a look and let me know if any 
problems. Thanks 

Rob 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00007357-00003 



From: Wood, Robert 
Sent: Monday, September 11, 2017 12:29 PM 
To: Scozzafava, MichaeiE :::~m~~~~~~~~~~ Matuszko, Jan 

Subject: RE: Motion 

A few edits. I will run this by OGC. 

Deliberative Process I Ex. 5 

From: Scozzafava, MichaeiE 
Sent: Monday, September 11, 2017 11:40 AM 
To: Matuszko, Jan 
Cc: Wood, Robert < 
Subject: RE: Motion 

Allison asked me to try to come up with one sentence that describes what the motion asked 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00007357-00004 



for. What do you think of this? Obviously will need to run it by OGC. 

Deliberative Process I Ex. 5 

From: Matuszko, Jan 
Sent: Monday, September 11, 2017 8:02AM 

To: Scozzafava, Mic:.h~~a~e~IE~~~~:~~~~~~~ 
Cc: Wood, Robert y:_ 
Subject: Motion 

This is the most recent one that I have ..... 

From: Neugeboren, Steven 
Sent: Sunday, September 10, 2017 3:49PM 
To: O'Donnell, Jessica (ENRD) Levine, MaryEllen 

Cc: Fotouhi, David >; Matuszko, Jan 
Wood, Robert < 
Subject: comments on steam brief 

Attached are my comments. Thanks Jessica 0 for the quick turnaround and 
consideration of our comments after hours. I don't have a lot of comments -r~~~~:~~~~~~-~~:j 

~-------Atto-rn-ey-----c--i-.--e-n-t--7----Ex-:-----s--------l 
i·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·i 
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Attorney Client I Ex. 5 

Steven Neugeboren 
Associate General Counsel 
Water Law Office 
U.S Environmental Protection Agency 

,.202::.564_::548_8_; 

!.-~~-~~-~~~!--~-~-~-"-~-~--~~:-.~--! (c) 

From: O'Donnell, Jessica (ENRD) 
Sent: Sunday, September 10, 2017 11:03 AM 
To: Levine, MaryEllen 
Cc: Neugeboren, Steven; Fotouhi, David; Matuszko, Jan; Wood, Robert 
Subject: RE: Quote from Mortgage Bankers that you cannot add process that isn't in text 
ofAPA 

Attorney Client I Ex. 5 
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From: Levine, MaryEllen [rlli~~~~lli!Cl§~Q@~B.:.flQY] 
Sent: Sunday, September 10, 2017 10:48 AM 
To: O'Donnell, Jessica (ENRD) < v> 
Cc: Neugeboren, Steven otouhi, David 

Wood, Robert 
< > 
Subject: Quote from Mortgage Bankers that you cannot add process that isn't in text of 
APA 

Sorry I only attach slip opinion, having trouble accessing Lexis today. 

·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-

:_ ________________________________________________________________________________________ ~_!_!.~~-~-~-y---~-~-~-~-~.!._L_I§~.:. ___ ~·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·j 

Quote: 

Attorney Client I Ex. 5 

Mary Ellen 

Mary Ellen Levine 

Assistant General Counsel 

Water Law Office, Office of General Counsel 

7510 C WJC North 
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(202) 564-1345 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00007357-00008 



To: Strassler, Eric[Strassler.Eric@epa.gov] 
From: Scozzafava, MichaeiE 
Sent: Tue 9/12/2017 8:37:08 PM 
Subject: Fwd: Postponement of Certain Compliance Dates for the Effluent Limitations Guidelines and 
Standards for the Steam Electric Power Generating Point Source Category (SAN: 5422.1 1 RIN: 2040-
AF76) 

Michael Scozzafava 
Acting Deputy Director 
Engineering and Analysis Division 

Sent from my iPhone 

Begin forwarded message: 

From: "Matuszko, Jan" 
Date: September 12, 2017 at 11:49:18 AM EDT 
To: "Scozzafava, MichaelE" 
Subject: Re: Postponement of Certain Compliance Dates for the Effluent Limitations 
Guidelines and Standards for the Steam Electric Power Generating Point Source 
Category (SAN: 5422.11 RIN: 2040-AF76) 

From: Scozzafava, MichaeiE 
Sent: Tuesday, September 12, 2017 11:48 AM 
To: Matuszko, Jan 
Subject: Re: Postponement of Certain Compliance Dates for the Effluent Limitations Guidelines and 
Standards for the Steam Electric Power Generating Point Source Category (SAN: 5422.1 I RIN: 2040-

AF76} 

Yes thanks. 

Michael Scozzafava 
Acting Deputy Director 
Engineering and Analysis Division 

Se~frommyiPhone 

> On Sep 12, 2017, at 11 :44 AM, Matuszko, Jan 
> 
> should I edit this one? 
> 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) 

wrote: 
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> 
> -----------------------------
> From: Evalenko, Sandy 
>Sent: Tuesday, September 12, 2017 10:30 AM 
>To: Scozzafava, MichaeiE; Wood, Robert 
> Cc: Gerstein, Arielle; Matuszko, Jan 
> Subject: Fwd: Postponement of Certain Compliance Dates for the Effluent Limitations Guidelines 
and Standards for the Steam Electric Power Generating Point Source Category (SAN: 5422.1 1 RIN: 
2040-AF76) 
> 
>FYI 
> 
> Sent from my i Phone 
> 
> Begin forwarded message: 
> 
> From: "Evalenko, Sandy" 
>To: "Nurse, Leanne" 
> Cc: "Muellerleile, Caryn" 
"Lousberg, Macara" ~~~~...:::1.::.!~~~~~~ ~~~~~~~~~~~~ 
Christine" 

> Subject: Postponement of Certain Compliance Dates for the Effluent Limitations Guidelines and 
Standards for the Steam Electric Power Generating Point Source Category (SAN: 5422.1 1 RIN: 
2040-AF76) 
> 
> I'm walking the attached Postponement of Certain Compliance Dates for the Effluent Limitations 
Guidelines and Standards for the Steam Electric Power Generating Point Source Category Final rule 
(SAN: 5422.1 1 RIN: 2040-AF76) signature package to you. It will be logged into CMS by lunch 
time. Please let me know if you need anything and keep me informed on the status as it moves 
because of CMS. 
> 
>Thanks, 
>Sandy 
> 
> 
> 
> 
> 
> <12866_SteamELGPostponement 2040-AF76 Final Rule_20170912toOW.docx> 
> <fr -cover -formsteamcom pi iancedateproposed postponementFi nal. pdf> 
> <OP Action lnformation_Steam Electric Delay Final.doc> 
> <Typesetting Request_Steam Electric Delay Final.pdf> 
> <Steam Electric ELGs FR OGC concurrence .. pdf> 
> <steamcompliancedatepostponementFinai_Action Memo 08.11.17.docx> 
> <SteamEiectricELGFR.OSTmemo.2017 -09-12.pdf> 
> <SteamEiectric ELG FR ActionMemo.2017-09-12-095719.pdf> 
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To: Evalenko, Sandy[Evalenko.Sandy@epa.gov] 
From: Scozzafava, MichaeiE 
Sent: Tue 9/12/2017 3:54:20 PM 
Subject: FW: Postponement of Certain Compliance Dates for the Effluent Limitations Guidelines and 
Standards for the Steam Electric Power Generating Point Source Category (SAN: 5422.1 1 RIN: 2040-
AF76) 

Per my VM, here is the updated file with the new footnote. 

I am available at 1 pm to help fix it. 

From: Matuszko, Jan 
Sent: Tuesday, September 12, 2017 11:49 AM 
To: Scozzafava, MichaeiE <Scozzafava.MichaeiE@epa.gov> 
Subject: Re: Postponement of Certain Compliance Dates for the Effluent Limitations Guidelines 
and Standards for the Steam Electric Power Generating Point Source Category (SAN: 5422.1 1 

RIN: 2040-AF76) 

From: Scozzafava, MichaeiE 
Sent: Tuesday, September 12, 2017 11:48 AM 
To: Matuszko, Jan 
Subject: Re: Postponement of Certain Compliance Dates for the Effluent Limitations Guidelines 
and Standards for the Steam Electric Power Generating Point Source Category (SAN: 5422.1 1 

RIN: 2040-AF76) 

Yes thanks. 

Michael Scozzafava 
Acting Deputy Director 
Engineering and Analysis Division 

Se~frommyiPhone 

> On Sep 12, 2017, at 11 :44 AM, Matuszko, Jan 
> 
> should I edit this one? 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) 

wrote: 
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> 
> 
> -----------------------------
> From: Evalenko, Sandy 
>Sent: Tuesday, September 12, 2017 10:30 AM 
>To: Scozzafava, MichaeiE; Wood, Robert 
> Cc: Gerstein, Arielle; Matuszko, Jan 
> Subject: Fwd: Postponement of Certain Compliance Dates for the Effluent Limitations Guidelines and 
Standards for the Steam Electric Power Generating Point Source Category (SAN: 5422.1 1 RIN: 2040-
AF76) 
> 
>FYI 
> 
> Sent from my i Phone 
> 
> Begin forwarded message: 
> 
> From: "Evalenko, Sandy" 
>To: "Nurse, Leanne" 
> Cc: "Muellerleile, Caryn" 
"Lousberg, Macara" ~~~~~~~~~~~~~~~~~:::1:.!,!~~~~~~ 

> Subject: Postponement of Certain Compliance Dates for the Effluent Limitations Guidelines and 
Standards for the Steam Electric Power Generating Point Source Category (SAN: 5422.1 1 RIN: 2040-
AF76) 
> 
> I'm walking the attached Postponement of Certain Compliance Dates for the Effluent Limitations 
Guidelines and Standards for the Steam Electric Power Generating Point Source Category Final rule 
(SAN: 5422.1 1 RIN: 2040-AF76) signature package to you. It will be logged into CMS by lunch time. 
Please let me know if you need anything and keep me informed on the status as it moves because of 
CMS. 
> 
>Thanks, 
>Sandy 
> 
> 
> 
> 
> 
> <12866_SteamELGPostponement 2040-AF76 Final Rule_20170912toOW.docx> 
> <fr -cover -formsteamcom pi iancedateproposed postponementFi nal. pdf> 
> <OP Action lnformation_Steam Electric Delay Final.doc> 
> <Typesetting Request_Steam Electric Delay Final.pdf> 
> <Steam Electric ELGs FR OGC concurrence .. pdf> 
> <steamcompliancedatepostponementFinai_Action Memo 08.11.17.docx> 
> <SteamEiectricELGFR.OSTmemo.2017 -09-12.pdf> 
> <SteamEiectric ELG FR ActionMemo.2017-09-12-095719.pdf> 
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To: 
From: 

Dennis, Allison[Dennis.AIIison@epa.gov]; Lalley, Cara[Lalley.Cara@epa.gov] 
Scozzafava, MichaeiE 

Sent: Thur 8/10/2017 6:48:09 PM 
Subject: FW: Letter for Administrator's signature & update on Postponement Rule 

FYI 

From: Matuszko, Jan 
Sent: Thursday, August 10, 2017 2:39PM 
To: Campbell, Ann <Campbell.Ann@epa.gov> 
Cc: Scozzafava, MichaelE <Scozzafava.MichaelE@epa.gov> 
Subject: FW: Letter for Administrator's signature & update on Postponement Rule 

FYI 

From: Zomer, Jessica 
Sent: Thursday, August 10, 2017 1:57PM 
To: Fotouhi, David 
Cc: Neugeboren, Steven Levine, MaryEllen 

Matuszko, Jan 

Subject: Letter for Administrator's signature & update on Postponement Rule 

David, 

Attached is the revised letter to incorporate Sarah's and your feedback. We replaced 
Sarah's name with Mike's and took out the sentence about the Postponement Rule. I 
understand from OW that OPA wants to make a public announcement about this letter 
once it is signed, and OW/OPA are trying to work out when exactly that will be. 

I also wanted to let you know that the draft final Postponement Rule has been reviewed 
in OGC through Steve and is going to Mike Shapiro for OW review today. They are 
expecting him to clear it today or early tomorrow. Once that is complete, the only 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00007407-00001 



people left to review it would be you, Lee, Sarah, and anyone else on Third Floor who 
may want to do so. The question of when OMB will get to see a draft thus depends on 
how long you all will need to review it. If OW is able to circulate a version for you all to 
review by tomorrow, do you have a sense of how long your and others' review will 
take? The preamble is about 15 pages long. 

Thanks, 

Jessica Hall Zomer 

Office of General Counsel 

U.S. Environmental Protection Agency 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00007407-00002 



To: 
From: 
Sent: 
Subject: 

Dennis, Allison[Dennis.AIIison@epa.gov] 
Scozzafava, MichaeiE 
Mon 9/11/2017 6:40:55 PM 
Re: Reply Brief- statement 

We like them. Rob and I are working on a couple more. 

Michael Scozzafava 
Acting Deputy Director 
Engineering and Analysis Division 

Sent from my iPhone 

On Sep 11, 2017, at 2:39PM, Dennis, Allison 

I'm fine with her edits if you all are ! Just let me know. 
Sent from my iPhone 

Begin forwarded message: 

From: "Levine, MaryEllen" 
Date: September 11, 2017 at 2:34:36 PM EDT 

"Wood, Robert" 

wrote: 

"Matuszko, Jan" 
~~~IT~~llif!~QQJL.IDIY>, "Scozzafava, MichaelE" 

"Drinkard, Andrea" 
Subject: RE: Reply Brief- statement 

Attorney Client I Ex. 5 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00007412-00001 



[_-_-_-_-_-_-_-_-_-_-_-_-_~!!-~-~~~¥--~_i_i_~-~!-x-~-~-:--_~_-_-_-_-_-_-_-_-_-_-_-_-_-_-_~ 

From: Dennis, Allison 
Sent: Monday, September 11, 2017 2:20PM 
To: Fotouhi, David 

Jessica O'Donnell 
, Scozzafava, MichaeiE 
>; Drinkard, Andrea 

Subject: RE: Reply Brief- statement 

All, 

Andrea and I would like to make a few tweaks to the holding statement. Are these 
edits ok with you all? If so, we will then share with the OW front office team (Lee, 
Sarah, Mike, etc.), and then with OPA: 

Holding Statement: 

Deliberative Process I Ex. 5 
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From: Fotouhi, David 
Sent: Monday, September 11, 2017 1:36PM 
To: Wood, Robert Neugeboren, Steven 

< 
Dennis, Allison < 
Subject: RE: Reply Brief- statement 

I just spoke with Liz Bowman-she would like a short desk statement and/or Q&A, not 
a statement that we would issue preemptively. Thanks. 

David Fotouhi 

Deputy General Counsel 

Office of General Counsel 

U.S. Environmental Protection Agency 

Tel: +1 202.564.1976 

fotouhi.david@epa.gov 

From: Wood, Robert 
Sent: Monday, September 11, 2017 1:32PM 
To: Fotouhi, David Neugeboren, Steven 

< 
Dennis, Allison < 
Subject: Reply Brief- statement 

All + Mike Scozzafava, Allison Dennis and Andrea Drinkard: 
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My understanding is OPA wanted a statement in case they got a question. Here is the 
statement in circulation at EPA now. We've notified OW comms folks that DOJ asked 
that their OPA be contacted by our OPA: 

Deliberative Process I Ex. 5 

From: Fotouhi, David 
Sent: Monday, September 11, 2017 1:24PM 
To: Neugeboren, Steven 
Cc: Levine, MaryEllen 

>; Wood, Robert 
Subject: Re: Motion- press statement 

Sent from my iPhone 

On Sep 11, 2017, at 1:22PM, Neugeboren, Steven 
wrote: 

r-------------------------------Attorney--CII-e-ni7--Ex:---s-------------------------------l 
i·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·_! 

Steven Neugeboren 

Associate General Counsel 

Water Law Office 

Environmental Protection Agency 
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202-564-5488 

From: Levine, MaryEllen 
Sent: Monday, September 11, 2017 12:36 PM 
To: Jessica O'Donnell :::J§~@QJJQll!l§illfQ~~lillrY 

Cc: Wood, Robert 
Subject: Fwd: Motion 

Here is a draft press statement to review. 

Fotouhi, David 

My computer isn't working and the incompetence of our support is beyond the 
pale. I am working off my phone. 

Sent from my iPhone 

Begin forwarded message: 

From: "Wood, Robert" 
Date: September 11, 2017 at 12:30:51 PM EDT 
To: "Levine, MaryEllen" 
Cc: "Scozzafava, MichaelE" 
Jan" 
Subject: FW: Motion 

MEL: 

"Matuszko, 

OPA has asked for a brief statement on the motion. We drafted the 
statement below and have tried to keep it as simple as possible. Please 
have a look and let me know if any problems. Thanks 

Rob 

From: Wood, Robert 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00007412-00005 



Sent: Monday, September 11, 2017 12:29 PM 
To: Scozzafava, MichaeiE Matuszko, 
Jan 
Subject: RE: Motion 

A few edits. I will run this by OGC. 

Deliberative Process I Ex. 5 

From: Scozzafava, MichaeiE 
Sent: Monday, September 11, 2017 11:40 AM 
To: Matuszko, Jan 
Cc: Wood, Robert < 
Subject: RE: Motion 

Allison asked me to try to come up with one sentence that describes what 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00007412-00006 



the motion asked for. What do you think of this? Obviously will need to run 
it by OGC. 

Deliberative Process I Ex. 5 

From: Matuszko, Jan 
Sent: Monday, September 11, 2017 8:02AM 
To: Scozzafava, MichaeiE ~~;ig1~~ri 
Cc: Wood, Robert 
Subject: Motion 

This is the most recent one that I have ..... 

From: Neugeboren, Steven 
Sent: Sunday, September 10, 2017 3:49PM 
To: O'Donnell, Jessica (ENRD) ~~~~~~~~~~~ 
MaryEllen 
Cc: Fotouhi, D 

>;Wood, Robert 
Subject: comments on steam brief 

Attached are my comments. Thanks Jessica 0 for the quick 
turnaround and consideration of our comments after hours. I don't 

~-~-~YAtt~?~~~-:":":":"~:"j":r~~~i:~j!~~i"::":"~:"g:":":":":":":IJ 
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Attorney Client I Ex. 5 

Steven Neugeboren 
Associate General Counsel 
Water Law Office 
U.S Environmental Protection Agency 
202-564-5488 
[-~~;i~-~~~--~~~-~-i._;_~~~-~] (c) 

From: O'Donnell, Jessica (ENRD) :::~~~~!Q!JD..ru!@~!QLJQ.QY 
Sent: Sunday, September 10, 2017 11:03 AM 
To: Levine, MaryEllen 
Cc: Neugeboren, Steven; Fotouhi, David; Matuszko, Jan; Wood, Robert 
Subject: RE: Quote from Mortgage Bankers that you cannot add process 
that isn't in text of APA 

Attorney Client I Ex. 5 
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I Attorney Client I Ex. 51 
i i 
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From: Levine, MaryEllen l!:lli~~Y!O~:!EI~~@§~~Y.I 
Sent: Sunday, September 10, 2017 10:48 AM 
To: O'Donnell, Jessica (ENRD) < 
Cc: Neugeboren, Steven 

VVood, Robert > 
Subject: Quote from Mortgage Bankers that you cannot add process that 
isn't in text of APA 

Sorry I only attach slip opinion, having trouble accessing Lexis today. 

-------------------------------------------------------------------------------------------------------------------------------------

! Attorney Client I Ex. 5 
i-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·J 

Quote: 

Attorney Client I Ex. 5 

Mary Ellen 
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Mary Ellen Levine 

Assistant General Counsel 

Water Law Office, Office of General Counsel 

7510 C WJC North 

(202) 564-1345 
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To: 
From: 
Sent: 
Subject: 

Christensen, Christi na[Ch ristensen. Christina@epa. gov] 
Scozzafava, MichaeiE 
Wed 8/16/2017 2:18:05 PM 
RE: Update on Steam Electric blurb for OW Weekly Report 

Yes for sure. 

From: Christensen, Christina 
Sent: Wednesday, August 16, 2017 9:50AM 
To: Scozzafava, MichaelE <Scozzafava.MichaelE@epa.gov> 
Subject: Update on Steam Electric blurb for OW Weekly Report 

Mike- can you update the blurb below on steam electric, for this week's OW Weekly Report? I 
think it's going to OMB soon, so perhaps an update to reflect that (or any other milestones). 
Thanks! If I could get it by Sam tomorrow, I would appreciate it (I'll be in CPR training 
tomorrow after 8:30amso I'd like to send it before I leave). 

Steam Electric: On Monday, August 14th, the Agency will file a motion with the U.S. Court of 
Appeals for the 5th Circuit to allow the agency to conduct a rulemaking to reconsider certain 
requirements and standards in the 2015 Steam Electric Power Plant Effluent Guidelines Rule. 
Specifically, EPA will ask the court for the opportunity to reconsider the appropriate technology 
bases used for the best available technology economically achievable ("BAT") requirements for 
two wastestreams: Flue Gas Desulphurization (FGD) wastewater and bottom ash transport 
water. In addition, OW is working towards an 8/21 signature date on a final rule to postpone the 
compliance dates for bottom ash transport water and flue gas desulfurization (FGD) wastewater 
by two years. 

************************* 

Christina Christensen 

Special Assistant to the Office Director (On Detail) 

Office of Science and Technology 

(202) 566-0537 
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To: 
From: 
Sent: 

Gerstein, Arielle[gerstein. arielle@epa. gov] 
Scozzafava, MichaeiE 
Thur 10/19/2017 2:29:19 PM 

Subject: RE: Urgent-- Action needed: Reg Agenda & Plan review- responses due Fri Oct. 20 

Here you go! 

From: Gerstein, Arielle 
Sent: Wednesday, October 18, 2017 11:42 AM 
To: Scozzafava, MichaelE <Scozzafava.MichaelE@epa.gov> 
Subject: FW: Urgent -- Action needed: Reg Agenda & Plan review - responses due Fri Oct. 20 
Importance: High 

Hi Mike, 

Can you please take a look at the second attachment-EPA Regulatory Plan Fall 2017 and 
provide language for OMB's comment on steam (pg. 6)? 

Thanks, 

Arielle 

From: Evalenko, Sandy 
Sent: Wednesday, October 18, 2017 11:20 AM 
To: Flaharty, Stephanie 

<:~~Dm:~~~~: 
Cc: Nasir, Iqra 
Subject: Urgent -- Action needed: Reg Agenda & Plan review - responses due Fri Oct. 20 
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Importance: High 

SRMs: Please see the Galley proofs for the Fall Reg Plan and Agenda. I'll print it as well and do 
a quick review since this is due back to OP this Friday-October 20th. 

Please send me any comments or edits using track changes. 

***I've added Mike McDavit b/c OMB has edits to the WOTUS abstract for the Fall Plan. 

Thanks, 

Sandy 

< 
Cc: Owens, Nicole 
Subject: Reg Agenda & Plan review- responses due Fri Oct. 20 
Importance: High 

Attached are OMB's preliminary comments on EPA's fall2017 Agenda & Plan. Please review 
OMB's comments (OAR & OW only) and make any edits as appropriate. All other programs 
and Region 10: this is your ONLY opportunity to make any last edits to your entries before 
publication (e.g., the "galley review" phase). Please send only one tracked-changes response per 
AAship back to me by 

For OAR, OCSPP, OLEM, and OW: there will be additional comments forthcoming on EO 
13771 designations and/or "pending" regs activity. 
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Caryn Muellerleile 

Regulatory Management Division 

Office of Policy 

US Environmental Protection Agency 

1200 Pennsylvania Ave NW (1803A) 

Washington, DC 20460 

(202) 564-2855 
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To: Hisei-Mccoy, Sara[Hisei-McCoy.Sara@epa.gov]; Behl, Betsy[Behi.Betsy@epa.gov]; Wood, 
Robert[Wood. Robert@ epa .gov] 
Cc: Lape, Jeff[lape.jeff@epa.gov] 
From: Crawford, Tiffany 
Sent: Tue 9/26/2017 7:44:03 PM 
Subject: FW: Industry Stakeholder Meeting Agendas 

FYI. Lee's talking points are included in the first attachment 

Tiffany N. Crawford 

Special Assistant 

US Environmental Protection Agency 

Office of Science and Technology 

Office of Water 

Other Contact Information: 

Email: Crawford. Tiffany@epa.gov 

Office: (202) 566-2375 

From: Drinkard, Andrea 
Sent: Tuesday, September 26, 2017 3:31 PM 
To: Greenwalt, Sarah <greenwalt.sarah@epa.gov>; Forsgren, Lee <Forsgren.Lee@epa.gov>; 
Shapiro, Mike <Shapiro.Mike@epa.gov>; Best-Wong, Benita <Best-Wong.Benita@epa.gov>; 
Grevatt, Peter <Grevatt.Peter@epa.gov>; Sawyers, Andrew <Sawyers.Andrew@epa.gov>; 
Goodin, John <Goodin.John@epa.gov>; Lape, Jeff <lape.jeff@epa.gov>; Tiago, Joseph 
<Tiago.Joseph@epa.gov>; Farris, Erika D. <Farris.Erika@epa.gov>; Christensen, Damaris 
<Christensen.Damaris@epa.gov>; Spraul, Greg <Spraul.Greg@epa.gov>; Eisenberg, Mindy 
<Eisenberg.Mindy@epa.gov>; Klos, Caroline <Klos.caroline@epa.gov>; Crawford, Tiffany 
<Crawford.Tiffany@epa.gov>; Wilson, Elaine <Wilson.Elaine@epa.gov>; Penman, Crystal 
<Penman.Crystal@epa.gov>; Edwards, Crystal <Edwards.Crystal@epa.gov>; Lousberg, Macara 
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<Lousberg.Macara@epa.gov>; Ruf, Christine <Ruf.Christine@epa.gov>; Campbell, Ann 
<Campbell.Ann@epa.gov>; Thomas, Latosha <Thomas.Latosha@epa.gov> 
Subject: Industry Stakeholder Meeting Agendas 

Hi all-

Here are the agendas for tomorrow. Please let me know if anyone has any questions. 

Thanks! 

-Andrea-

Andrea Drinkard 

Acting Communications Director 

EPA Office of Water 

Desk: 202.564.1601 

! -.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.- -~ 

! Personal Phone I Ex. 6 j 

i·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-! 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00008421-00002 



To: 
From: 
Sent: 
Subject: 

Zomer, Jessica[Zomer.Jessica@epa.gov] 
McConkey, Diane 
Wed 9/6/2017 9:35:39 PM 
RE: for EPA'ers following stays 

Here are the briefs on the motion for stay I summary vacatur. 

From: Zomer, Jessica 
Sent: Friday, September 01, 2017 7:52AM 
To: McConkey, Diane <Mcconkey.Diane@epa.gov> 
Subject: Re: for EP A'ers following stays 

Can you send a copy of our motion too? Thanks! 

On Aug 31, 2017, at 12:10 PM, McConkey, Diane wrote: 

Attorney Client I Ex. 5 

Diane 

Diane McConkey 

Office of General Counsel 

U.S. EPA 

202-564-5588 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00008632-00001 



From: Levine, MaryEllen 
Sent: Monday, June 12,2017 9:17AM 
To: Simons, Andrew Zomer, Jessica 

O'Donnell, Jessica (ENRD) 
~~~.>;Talty, Mark 
>;Jordan, Scott 

> 
Subject: RE: We have been sued on our 705 stay of steam electric rule 

>;Williams, 
; McConkey, Diane 

Perfect. Early heads up to the people following 705 stays, including our Dol attorney on 
the challenge to the steam electric rule 705 stay. 

Attorney Client I Ex. 5 

Attorney Work Product I Ex. 5 
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Mary Ellen 

Mary Ellen Levine 

Assistant General Counsel 
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Water Law Office, Office of General Counsel 

7510 C WJC North 

(202) 564-1345 

From: Simons, Andrew 
Sent: Monday, June 12, 2017 9:05AM 
To: Levine, MaryEllen Zomer, Jessica 

Cc: Ford, Peter< >;Talty, Mark 
Subject: RE: We have been sued on our 705 stay of steam electric rule 

Right now the list is: 

Staff: 

Mark Talty 

Jessica Zomer 

Diane McConkey 

Scott Jordan 

Assistants 

Mary Ellen Levine and Andy Simons 

Like I said, haven't heard back from SWERLO and PTSLO, so I need to follow up with them. 

Andrew Simons 

Assistant General Counsel 
Regulatory Issues Practice Group 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00008632-00003 



Office of General Counsel 
U.S. Environmental Protection Agency 
Tel. 202-564-3649 

WJC-N 7522C 

CONFIDENTIALITY NOTICE: This message may contain deliberative, attorney-client, or otherwise privileged material. Do not 
release this message under FOIA without appropriate review. If you are not the intended recipient, or the employee or agent 
responsible to deliver it to the intended recipient, please contact the sender and delete all copies. 

Please consider the environment before printing this email. 

From: Levine, MaryEllen 
Sent: Monday, June 12,2017 8:51AM 
To: Simons, Andrew Zomer, Jessica 

Cc: Ford, Peter< >;Talty, Mark 
Subject: RE: We have been sued on our 705 stay of steam electric rule 

It would be great to have a group list so that as stuff comes up we can efficiently raise it to 
the whole group. 

Mary Ellen 

Mary Ellen Levine 

Assistant General Counsel 

Water Law Office, Office of General Counsel 

7510 C WJC North 

(202) 564-1345 
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From: Simons, Andrew 
Sent: Monday, June 12, 2017 8:48AM 

Levine, MaryEllen 

Cc: Ford, Peter< >;Talty, Mark 
Subject: RE: We have been sued on our 705 stay of steam electric rule 

Thanks for following up on this. I have contacts from ARLO and WLO but haven't heard back from 
SWERLO or PTSLO, so I need to reach out to them again. 
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Andrew Simons 

Assistant General Counsel 
Regulatory Issues Practice Group 
Office of General Counsel 
U.S. Environmental Protection Agency 
TeL 202-564-3649 

WJC-N 7522C 

CONFIDENTIALITY NOTICE: This message may contain deliberative, attorney-client, or otherwise privileged material. Do not 
release this message under FOIA without appropriate review. If you are not the intended recipient, or the employee or agent 
responsible to deliver it to the intended recipient, please contact the sender and delete all copies. 

Please consider the environment before printing this email. 

From: Zomer, Jessica 
Sent: Friday, June 09, 2017 12:39 PM 
To: Simons, Andrew Levine, MaryEllen 

Cc: Ford, Peter< >;Talty, Mark 
Subject: RE: We have been sued on our 705 stay of steam electric rule 
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Andy, did you ever get a list together of OGC attorneys working on/interested in 
section 705 issues? Pete Ford in WLO is now also working on a possible 705 issue 
and should be included in any group. Also, it would be good for him to know of 
others working on such issues in case he has questions. 

Thanks, 

Jessica Hall Zomer 

Office of General Counsel 

U.S. Environmental Protection Agency 

From: Simons, Andrew 
Sent: Wednesday, May 03, 2017 4:19PM 
To: Levine, MaryEllen 

<•fujrffiiill~ck@~gQY 
Cc: Neugeboren, Steven ..... ~ ...... a 

< >; Carrillo, Andrea < >; McConkey, Diane 
< Talty, Mark< > 
Subject: RE: We have been sued on our 705 stay of steam electric rule 

I agree that having a group would be helpful. In particular, I'm not sure that we have the latest information on 
where things are on specific matters either. 

If WLO and ARLO want to let us know who should be part of the group, we can then all share with one 
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another any emerging developments. I will reach out to SWERLO and PTSLO and see if they want to just 
keep their spoon in the soup as well (even if they don't currently have a matter where 705 is being 
considered). 

Andrew Simons 

Assistant General Counsel 
Regulatory Issues Practice Group 
Office of General Counsel 
U.S. Environmental Protection Agency 
Tel. 202-564-3649 

WJC-N 7522C 

CONFIDENTIALITY NOTICE: This message may contain deliberative, attorney-client, or otherwise privileged material. Do not 
release this message under FOIA without appropriate review. If you are not the intended recipient, or the employee or agent 
responsible to deliver it to the intended recipient, please contact the sender and delete all copies. 

Please consider the environment before printing this email. 

From: Levine, MaryEllen 
Sent: Wednesday, May 03,2017 1:18PM 
To: Simons, Andrew 
Zomer, Jessica 
Srinivasan, Gautam 
Cc: Neugeboren, Steven <ffi~~QIS[LJ~~r!@~@JWY• 

Carrillo, Andrea 

Subject: We have been sued on our 705 stay of steam electric rule 

CCILO-

McConkey, Diane 

Can we pull together a group list of all OGC-ers working on 705 stays and then send around 
developments under any of our statutes to all in that group? 

Thanks. 
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Mary Ellen 

Mary Ellen Levine 

Assistant General Counsel 

Water Law Office, Office of General Counsel 

7510 C WJC North 

(202) 564-5487 

Subject: Clean Water Action et al v. Pruitt et al., US DIS DCD 1:17cv817 

<US APP CADC 17-1155 (Per Curiam Order Filed (Special Panel)) 
08.30.2017.pdf> 

<2017 _06_14-Final RMP Delay of Effectiveness-82FR27133.pdf> 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) 
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ORAL ARGUMENT NOT YET SCHEDULED 

IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

AIR ALLIANCE HOUSTON, et al., 

Petitioners, 

v. 

U.S. ENVIRONMENTAL 
PROTECTION AGENCY, et al., 

) 
) 
) 
) 
) 
) 
) 
) 
) 

Respondents. ) 
__________________ ) 

CaseNo.17-1155 
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INDUSTRIAL AND SERVICE WORKERS INTERNATIONAL UNION'S 
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INTRODUCTION AND SUMMARY OF ARGUMENT 

Petitioners Air Alliance Houston et al. and Movant-Intervenor United Steel, 

Paper and Forestry, Rubber, Manufacturing, Energy, Allied Industrial and Service 

Workers International Union, AFL-CIO/CLC ("USW") ("Movants") respectfully 

move, pursuant to Rules 18 and 27, for a stay pending judicial review of final 

action by the U.S. Environmental Protection Agency ("EPA") and expedited 

consideration and briefing of this case, or, in the alternative, for summary vacatur. 

After years of study, EPA finalized important new protections in January 

2017 under the Clean Air Act's accidental toxic release or "Bhopal" provision 

(42 U.S.C. § 7412(r)) to prevent and reduce harm from chemical disasters. 82 Fed. 

Reg. 4594, 4595 (Jan. 13, 2017) ("Chemical Disaster Rule"). EPA has suddenly 

postponed the effectiveness of that rule so that no facility needs to take any steps to 

strengthen chemical safety before February 19, 20 19, while EPA completes a 

reconsideration proceeding under§ 7607(d)(7)(B) of the Clean Air Act. 82 Fed. 

Reg. 27,133 (June 14, 2017) ("Delay Rule"). 

EPA's Delay Rule is clearly unlawful and Movants need judicial action 

staying or vacating this rule to avoid irreparable harm. Movants asked EPA not to 

finalize the delay, and also submitted requests for a stay to EPA, but received no 

response. Movants notified opposing counsel in advance of this motion. 
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A party seeking emergency relief must make "a clear showing that four 

factors, taken together, warrant relief: likely success on the merits, likely 

irreparable harm in the absence of preliminary relief, a balance of the equities in its 

favor, and accord with the public interest." League of Women Voters v. Newby, 

838 F.3d 1, 2 (D.C. Cir. 2016) (quotation omitted)). 

A stay is warranted because EPA has postponed for twenty months critical 

protections from chemical disasters while EPA "conduct[ s] a reconsideration" 

under§ 7607(d)(7)(B) of the Clean Air Act, and seeks comment on "any other 

matter that will benefit from additional comment." 82 Fed. Reg. at 27,136. The 

point of the Delay Rule is to make sure no facilities need "prepare to comply with, 

or ... immediately comply with, rule provisions that might be changed during the 

subsequent reconsideration." Id. at 27,139 (emphasis added). 

EPA simply cannot do this. The Clean Air Act is explicit that 

reconsideration "shall not postpone the effectiveness of the rule," beyond a three

month period. 42 U.S.C. § 7607( d)(7)(B). EPA's stay under this provision 

expired June 19. 82 Fed. Reg. 13,968, 13,968 (Mar. 16, 2017). EPA's intention to 

perform reconsideration through 2019 and solicit comment "on any other matter" 

regarding the Chemical Disaster Rule cannot nullify that rule now; only a new final 

action that lawfully changed course through reasoned decisionmaking could do so. 
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Movants, who represent thousands of industrial workers and community 

members living near chemical facilities, are thus likely to succeed on the merits, 

but victory will be pyrrhic at best if EPA is still able to delay protections for a 

substantial period while Movants seek judicial review. Delaying the Chemical 

Disaster Rule means the extreme dangers EPA tailored the rule to prevent will 

remain unaddressed for nearly two more years. Accidents will continue to take 

lives and cause other irreparable yet preventable harm to workers and nearby 

communities. Harm to Movants' members- including injury or possible death

will not be remediable later. For these reasons and because the balance of the 

equities and the public interest favor keeping the original rule in force, Movants 

request this Court stay EPA's Delay Rule and expedite consideration and briefing 

of this case. In the alternative, because EPA's action is plainly illegal under this 

Court's prior holdings, Movants request summary vacatur of the Delay Rule. 

Swift relief is necessary to save lives and prevent other irreparable harm to 

Movants, and to direct EPA to stay within the bounds of its authority. 

BACKGROUND 

I. THE CHEMICAL DISASTER RULE 

The Chemical Disaster Rule that EPA's final action delays is an update to 

EPA's regulations under 42 U.S.C. § 7412(r) for the prevention of explosions, 

fires, releases of poisonous gases, and other "accidental releases" at facilities that 
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use or store certain extremely dangerous chemical substances. Congress enacted 

§ 7412(r) as part of the Clean Air Act Amendments of 1990 "in response to a 

number of catastrophic chemical accidents occurring worldwide that had resulted 

in public and worker fatalities and injuries, environmental damage, and other 

community impacts," including the tragic release of methyl isocyanate in Bhopal, 

India in 1984 that killed and injured thousands of people, and a release a year later 

at Union Carbide in Institute, West Virginia that sent hundreds of workers and 

residents to seek medical care. 81 Fed. Reg 13,638, 13,645, 13,697 (Mar. 14, 

2016). 

Section 7 412( r) directs EPA to list substances which, "in the case of an 

accidental release, are known to cause or may reasonably be anticipated to cause 

death, injury, or serious adverse effects to human health or the environment." 

42 U.S.C. § 7412(r)(3); see 40 C.P.R.§ 68.130 (current list, including, e.g., methyl 

isocyanate, chlorine, and hydrogen fluoride). Section 7412(r) further authorizes 

and directs EPA to set regulatory requirements to prevent, detect, correct, and 

respond to releases of these hazardous substances in order to prevent and reduce 

harm from chemical disasters. See 42 U.S.C. § 7412(r)(7)(A) (authorizing 

measures "to prevent accidental releases of regulated substances"); id. 

§ 7412(r)(7)(B)(i) (requiring regulations that provide, "to the greatest extent 
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practicable, for the prevention and detection of accidental releases ... and for 

response to such releases"). 

EPA's Chemical Disaster Rule is the first major update to the Clean Air Act 

Risk Management Program in over 20 years. See 82 Fed. Reg. at 4599-600. There 

are over 12,500 covered facilities, including oil refineries, chemical manufacturers, 

and others, that use, store, and have the potential to release highly hazardous 

chemicals that can cause death, serious injury, and other health threats. !d. at 4596 

tbl.1. EPA issued this rule to protect the people most vulnerable to death, 

poisoning, injury, and other harms from chemical disasters: facility workers, first 

responders, and fenceline community members. See Regulatory Impact Analysis 

at 9-10 (Dec. 16, 2016), EPA-HQ-OEM-2015-0725-0734 ("RIA"). 

EPA has been considering possible revisions to its regulations since at least 

2012, when a coalition of over fifty labor, environmental, health, and safety groups 

filed a petition urging EPA to require chemical facilities to recognize and adopt 

inherently safer technologies. EPA-HQ-OEM-2015-0725-0249. After a series of 

major releases at chemical facilities, President Barack Obama signed an executive 

order directing federal agencies to modernize regulations to prevent chemical 

disasters. Exec. Order No. 13,650,78 Fed. Reg. 48,029 (Aug. 7, 2013). EPA then 

requested information on its chemical safety regulations from the public. 79 Fed. 

Reg. 44,604 (July 31, 20 14). In March 2016, EPA published a proposed rule based 
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on this input and consultations with the U.S. Chemical Safety Board ("CSB"); 

Occupational Safety and Health Administration; Department of Homeland 

Security; and Bureau of Alcohol, Tobacco, Firearms, and Explosives. 81 Fed. 

Reg. at 13,644. 

Finally, on December 21, 2016, after extensive public comment and 

hearings, EPA signed the final Chemical Disaster Rule, concluding that under the 

prior regulations, "major incidents" continue to occur, and emphasizing "the 

importance of reviewing and evaluating current practices and regulatory 

requirements, and applying lessons learned from other incident investigations to 

advance process safety." 82 Fed. Reg. at 4696. EPA highlighted a series of recent 

chemical disasters as showing the need for and guiding its action: 

In addition to the tragedy at the West Fertilizer facility 
... , a number of other incidents have demonstrated a 
significant risk to the safety of American workers and 
communities. On March 23, 2005, explosions at the BP 
Refinery in Texas City, Texas, killed 15 people and 
injured more than 170 people. On April 2, 2010, an 
explosion and fire at the Tesoro Refinery in Anacortes, 
Washington, killed seven people. On August 6, 2012, at 
the Chevron Refinery in Richmond, California, a fire 
involving flammable fluids endangered 19 Chevron 
employees and created a large plume of highly hazardous 
chemicals that traveled acr oss the Richmond, California, 
area. Nearly 15,000 residents sought medical treatment 
due to the release. On June 13, 2013, a fire and 
explosion at Williams Olefins in Geismar, Louisiana, 
killed two people and injured many more. 
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Id. at 4599 (footnotes omitted); 81 Fed. Reg. at 13,644. EPA based the rule on 

data from 2,291 incidents at covered facilities that occurred between 2004 and 

2013, including 1,517 where facilities reported measurable harm on- and off-site. 

RIA at 80; see also EPA, RMP Facility Accident Data, 2004-2013 (Feb. 2016), 

EPA-HQ-OEM-2015-0725-0002 ("Accident Data"). A review of EPA's data 

shows that 997 of these incidents caused physical harm, reported as 59 deaths, and 

17,099 injuries, hospitalizations, or other health impacts that required people to 

seek medical treatment. Id; RIA at 87 ex.6-5. In total, these incidents also 

required almost 500,000 people to evacuate or shelter-in-place; and resulted in 

over $2 billion in property damage. RIA at 87 ex.6-5. EPA tallied the quantified 

damages from RMP-covered facility accidents at about $274.7 million per year. 

82 Fed. Reg. at 4683 tbl.17; RIA at 10-11 & ex. C. 

EPA determined the Chemical Disaster Rule would reduce the frequency 

and magnitude of these incidents. 82 Fed. Reg. at 4683. Specifically, the Rule 

clarifies and enhances the preventative measures of the RMP framework applicable 

to processes at facilities that have potential to cause significant off-site impacts or 

have had a fatal or serious accident within the last five years. Under the Chemical 

Disaster Rule, if a facility experiences an incident that results in a "catastrophic 

release" or which "[ c ]ould reasonably have resulted in a catastrophic release," it 

must investigate the root cause of the incident with the goal of preventing a similar 
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future incident. 40 C.F .R. §§ 68.3, 68.60, 68.81; see also 82 Fed. Reg. at 4595; 81 

Fed. Reg. at 13,648-49 (listing examples of "missed opportunities to address the 

proper causes of the incidents, share the lessons learned[,] and prevent further 

similar accidents" because of lack of this requirement). The Rule also requires that 

compliance audits be conducted by a third party when incidents have occurred or 

other conditions are met at a facility. 40 C.P.R.§§ 68.58, 68.79; see also 81 Fed. 

Reg. at 13,654-57 (finding that, despite prior self-auditing requirement, "[i]ncident 

investigations often reveal that these facilities have deficiencies in some prevention 

program requirements" and providing examples); 81 Fed. Reg. at 13,654 (noting 

the "CSB identified a lack of rigorous compliance audits as a contributing factor 

behind the March 23, 2005[,] explosion and fire at the BP Texas City Refinery" 

which "killed 15 people, injured another 180, led to a shelter-in-place order that 

required 43,000 people to remain indoors, and damaged houses as far away as 

three-quarters of a mile from the refinery."). 

For the three industry sectors with the highest accident rates- petroleum 

refineries, chemical manufacturers, and pulp and paper mills - the Rule also 

requires facilities to assess "safer technology and alternative risk management 

measures applicable to eliminating or reducing risk from process hazards." 

40 C.P.R. § 68.67(c)(8); 82 Fed. Reg. at 4632. Facilities must consider safer 

practicable ways to use or store hazardous chemicals and determine whether to 
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implement such methods. 40 C.F .R. §§ 68.67( c )(8)(i)-(ii); see 81 Fed. Reg. at 

13,663 ("there is a benefit in requiring that some facilities evaluate whether they 

can improve risk management of current hazards through potential implementation 

of [inherently safer technologies] or risk management measures that are more 

robust and reliable"); see also 82 Fed. Reg. at 4629. 

In addition, as a result of the Rule, all covered facilities are required to 

coordinate annually with local first responders and emergency planning 

committees to strengthen preparation to protect communities in the event of 

accidents and disasters. Emergency preparedness requirements include: testing 

notification systems, ensuring facilities provide emergency coordination 

information, and scheduling simulated-emergency tabletop exercises at least once 

every three years and field exercises at least once every 10 years. See, e.g., 

40 C.P.R.§§ 68.96(a), 68.90(b)(5), 68.93, 68.96(b); see also 82 Fed. Reg. at 4595. 

As EPA found, providing first responders with "easier access to appropriate 

facility chemical hazard information ... can significantly improve emergency 

preparedness and their understanding of how the facility is addressing potential 

risks." 82 Fed. Reg. at 4596; see also 81 Fed. Reg. at 13,671-72 (listing examples 

of poor coordination and noting that "recent feedback provided to EPA's [docket] 

and during Executive Order 13650 listening sessions indicate that many regulated 

sources have not provided for an adequate emergency response."). 
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Finally, so that vulnerable fenceline communities may more effectively 

participate in emergency preparedness exercises and be aware of hazards and 

appropriate ways to respond, the Rule also strengthens interactions between 

facilities and concerned community members. See, e.g., 40 C.P.R. §§ 68.210(e) 

(public meeting requirement), 68.210(b) (requiring information on chemical 

hazards, accident history, and emergency response to be provided to community 

members); 82 Fed. Reg. at 4596. These provisions will help community members 

assure themselves "that the facility is adequately prepared to properly handle a 

chemical emergency," to "improve their awareness of risks[,] ... and to be 

prepared to protect themselves in the event of an accidental release." 81 Fed. Reg. 

at 13,681; 82 Fed. Reg. at 4668-70; see also 81 Fed. Reg. at 13,678 (noting that 

"[p ]oor communication between facility personnel and first responders, as well as 

poor communication between facility personnel and communities, has been shown 

to contribute to the severity of chemical accidents" and providing examples). 

EPA set the Chemical Disaster Rule's compliance deadlines relative to the 

rule's original effective date (Mar. 14, 2017), and determined that the following 

compliance dates represented the "necessary" amount of time for facilities to 

understand and implement the rule's provisions after the rule's effectiveness: 

March 14, 2018, for the emergency response coordination requirements; three 

years to develop an emergency response plan (upon determination it is required); 
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March 15, 2021, for the audit, root cause analysis, safer technology and 

alternatives analysis, emergency response exercise, and community information 

requirements; and March 14, 2022 to update the full Risk Management Plan. 

82 Fed. Reg. at 4676-78 & tbl.6. EPA found that one- or two-year compliance 

times were impracticable for all but the emergency response coordination 

requirements. Id. at 4676. 

II. THE DELAY RULE 

After receiving petitions for administrative reconsideration from industry 

groups which include oil and gas, refining, chemical, and other companies ("the 

RMP Coalition" (Feb. 28, 2017), EPA-HQ-OEM-2015-0725-0759, and "Chemical 

Safety Advocacy Group" (Mar. 13, 2017), EPA-HQ-OEM-2015-0725-0766), on 

March 13, EPA convened a reconsideration proceeding. Letter from Adm'r Pruitt 

to RMP Coalition, EPA-HQ-OEM-2015-0725-0763. EPA also delayed the 

effective date of the Chemical Disaster Rule for a period of three months, through 

June 19, 2017, citing 42 U.S.C. § 7607(d)(7)(B). 82 Fed. Reg. 13,968, 13,969 

(Mar. 16, 20 17).1 On March 14, 2017, eleven states, including Oklahoma, 

submitted a third reconsideration petition, stating "support" for EPA's decision "to 

reconsider the rule." EPA-HQ-OEM-2015-0725-0762. 

1 That date had been previously extended by one week, through March 21, 2017, 
based on the "Regulatory Freeze Pending Review" Memorandum. 82 Fed. Reg. 
8499, 8499 (Jan. 26, 2017). 
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EPA then proposed and finalized a further 20-month delay of the Chemical 

Disaster Rule, through February 2019. 82 Fed. Reg. 16,146 (Apr. 3, 2017); 82 

Fed. Reg. at 27,133. EPA called the delay "adequate and necessary for the 

reconsideration." 82 Fed. Reg. at 27,142. The Federal Register notice states: 

"EPA is issuing this rule as a revision of the Risk Management Program 

Amendments," and explains "its purpose ... is to not only to [sic] conduct a 

reconsideration on the issues identified in that letter but also to solicit comment on 

any other matter that will benefit from additional comment." Id. at 27,136. 

III. PROCEDURAL HISTORY 

On June 15, 2017, Movant-Petitioners Air Alliance Houston et al., local and 

national nonprofits that include fenceline community groups, filed a petition for 

review of the Delay Rule. DN1679956. Petitioners represent members and 

constituents who live and take care of their families in numerous communities 

around the country in close proximity to refineries and chemical plants where 

disasters have occurred and continue to take place. See, e.g., Hays Decl. ,-r,-r 5-7; 

Kelley Decl. ,-r,-r 2-4; Moench Decl. ,-r,-r 1 0-16; Marquez Decl. ,-r,-r 2, 6; Nixon Decl. 

,-r 1; Medina Decl. ,-r 3; Nelson Decl. ,-r 5; Parras Decl. ,-r,-r 2-3, 8, 10-11. Some of 

Petitioners' members have experienced disasters first-hand. See, e.g., Marquez 

Decl. ,-r,-r 4-5, 7-12; Nixon Decl. ,-r,-r 5-6. 
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On June 20, Movant USW moved to intervene in support of Petitioners. 

DN1680462. USW has over 850,000 members employed in heavy industry, 

including approximately 25,000 members at refineries and the majority of 

organized workers in the petrochemical industry. Fendley Decl. ,-r 2. Many USW 

members would be hurt "first and worst" in a chemical disaster, and many have 

personally experienced or worked to prevent prior chemical accidents. Id. ,-r 3; 

Nibarger Decl. ,-r,-r 7, 13-18, 21-22; Lilienfeld Decl. ,-r,-r 8-11. 

Movants submitted comments opposing EPA's proposed delay. Petrs' 

Comments, EPA-HQ-OEM-2015-0725-0861; USW Comments, EPA-HQ-OEM-

2015-0725-0859. On June 16, Movants sent petitions to EPA requesting a stay of 

the Delay Rule pending judicial review, but received no response. Exs. 1, 2. 

Movants now seek a stay of the Delay Rule and expedited consideration and 

briefing of this case, or, in the alternative, summary vacatur.2 

2 EPA has not yet provided a position on USW' s pending motion to intervene. It 
previously reserved its position but did not oppose the USW's motion to intervene 
as a respondent-intervenor in defense of the Chemical Disaster Rule in case Nos. 
17-1085, 17-1087, and 17-1088. USW joins and supports Petitioners' motion to 
stay the rule in the interest of efficiency, to avoid the need for multiple filings 
before this Court, and to ensure USW can support this urgent motion now, rather 
than waiting to file a separate additional motion at a future time. 
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ARGUMENT 

I. MOV ANTS ARE LIKELY TO SUCCEED ON THE MERITS 

EPA promulgated the Delay Rule in violation of the Clean Air Act, 

42 U.S.C. §§ 7607(d)(7)(B) and 7412(r)(7), and in contravention of an agency's 

basic duty to "at least 'display awareness that it is changing position' and 'show 

that there are good reasons for the new policy."' Encino Motorcars, LLC v. 

Navarro, 136 S. Ct. 2117, 2126 (2016) (quoting FCC v. Fox Television Stations 

Inc., 556 U.S. 502, 515 (2009)); Petrs' Comments at 23-35. Any one of these 

failings is sufficient reason to vacate the Delay Rule. 

A. The Delay Rule Violates§ 7607(d) Of The Clean Air Act. 

The Clean Air Act provides a carefully tailored mechanism for agencies to 

reconsider final rules and, for up to three months, delay those rules pending 

reconsideration. 42 U.S.C. § 7607(d)(7)(B). However, beyond the three-month 

stay allowed, "[ s ]uch reconsideration shall not postpone the effectiveness of the 

rule." Id.; see Lead Indus. Ass'n v. EPA, 647 F.2d 1184, 1186 (D.C. Cir. 1980) 

(the Act "limits any stay that may be issued by EPA or a court during ... 

reconsideration to a period of no longer than three months."); Natural Res. Def 

Council ("NRDC') v. Reilly, 976 F.2d 36, 39, 41 (D.C. Cir. 1992) (similar); see 

also S. Rep. No. 101-228 at 312 (1989), reprinted in 1990 U.S.C.C.A.N. 3385, 

3755 (emphasizing reconsideration shall not be used "as a delay tactic"). Where 
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"Congress explicitly enumerates certain exceptions to a general prohibition, 

additional exceptions are not to be implied, in the absence of evidence of a 

contrary legislative intent." United States v. Smith, 499 U.S. 160, 167 (1991) 

(quotation omitted). EPA's Delay Rule, which postpones the original rule for 20 

months past the end of a three-month stay, contravenes both the letter and spirit of 

§ 7607( d)(7)(B). 

Furthermore, EPA itself has long acknowledged that a three-month stay for 

reconsideration is the sole exception to what is otherwise a bright-line rule. 82 

Fed. Reg. at 16,148; 82 Fed. Reg. at 13,968-69; EPA Mem. in Opp. to Sierra 

Club's Mot. for Summ. J. at 11, Sierra Club v. Jackson, 1:11-cv-01278-PLF 

(D.D.C. Aug. 25, 2011) ("[§ 7607](d)(7)(B) establishes the only process by which 

EPA or the D.C. Circuit could stay the effectiveness of emission standards based 

on pending reconsideration."); see also Sierra Club v. Jackson, 833 F. Supp. 2d 11, 

22 (D.D.C. 2012) ("EPA concludes that ... [§ 7607](d)(7)(B) of the Clean Air Act 

establishes the only process by which the agency can stay the effectiveness of 

emission standards pending reconsideration."). EPA's new interpretation of 

§ 7607( d)(7)(B) not only conflicts with the statute, it is also an unexplained 

reversal of its prior position deserving no deference (even if there were ambiguity 

not present here). 

15 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00008633-00021 



EPA now asserts a general power under§ 7607( d) to delay any rule "with a 

future effective date ... simply by a timely rulemaking amending its effective date 

before the original date." 82 Fed. Reg. at 27,136. But§ 7607(d) contains only 

procedural requirements for rulemaking and grants no such general authority to 

EPA, much less authority that supersedes§ 7607(d)(7)(B)'s more specific and 

carefully prescribed limit. EPA's reading of that provision fails at Chevron step 

one. Chevron US.A. Inc. v. NRDC, 467 U.S. 837, 843 (1984). 

EPA does not invoke its rulemaking authority under § 7 601 here, nor could 

it as this Court has already held the specific three-month limit under 

§ 7607( d)(7)(B) cannot be circumvented by use of EPA's general authorities under 

that provision. See Reilly, 976 F.2d at 40-41. There, EPA tried to stay the 

effective date of a previously finalized rule using its rulemaking authority under 

§ 7601(a)(1) of the Clean Air Act. Id. at 40. The court unequivocally "decline[d] 

to read such open-ended power into section 30 1." !d. To the extent EPA has any 

rulemaking authority at all under§ 7607(d), it remains true that "EPA ha[s] no 

authority to stay the effectiveness of a promulgated standard except for the single, 

three-month period authorized by [§ 7607]( d)(7)(B)." !d. at 41. 

The two cases EPA's preamble cites in support of its alleged authority under 

§ 7607( d) do not contradict the plain prohibition in§ 7607( d)(7)(B), and instead 

provide further reasoning as to why EPA's attempt to arrogate broad authority that 
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contradicts clear statutory text is both illegal and impermissible under Chevron, 

467 U.S. at 843. Both are cases where agency action delaying an effective date 

was struck down for not complying with notice and comment requirements under 

the Administrative Procedure Act. NRDCv. EPA, 683 F.2d 752,764 (3d Cir. 

1982); NRDC v. Abraham, 355 F.3d 179, 206 (2d Cir. 2004). Holding that notice 

and comment was necessary -but not necessarily sufficient- both courts explain 

that delaying the effective date of a rule is a substantive change that deserves no 

less scrutiny than rescission of a final rule. See Abraham, 355 F .3d at 194 

("altering the effective date of a duly promulgated standard could be, in substance, 

tantamount to an amendment or rescission of the standards"); NRDC, 683 F.2d at 

7 62 ("If the effective date were not 'part of an agency statement' such that material 

alterations in that date would be subject to the rulemaking provisions of the AP A, 

it would mean that an agency could guide a future rule through the rulemaking 

process, promulgate a final rule, and then effectively repeal it, simply by 

indefinitely postponing its operative date."); rea also Envt'l Def. Fund v. Gorsuch, 

713 F.2d 802, 817 (D.C. Cir. 1983) (approving of Third Circuit's reasoning in 

NRDC, 683 F.2d 752). 

The concerns of these courts are equally central here, where EPA's delay is 

an attempt to nullify the Chemical Disaster Rule by postponing the rule for 20 

months while avoiding all applicable statutory requirements. See, e.g., 82 Fed. 
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Reg. at 16,149 (limiting comment on its proposal to "the issue of whether to 

further extend the effective date and for how long," expressly reserving all other 

issues for a future rulemaking). The Delay Rule renders the Chemical Disaster 

Rule a legal nullity for 20 months, without finding that the Chemical Disaster Rule 

is no longer necessary or meeting any statutory requirements that apply to EPA's 

authority to regulate accidental releases under Clean Air Act§ 7412(r)(7). Rather 

than authorizing such extra-statutory exercises of power,§ 7607(d) provides 

procedural safeguards precisely intended to ensure public participation, strengthen 

the agency rulemaking record, and to prevent such unsupported or arbitrary action. 

E.g., 42 U.S.C. § 7607(d)(3), (6), (9). There is no stopping point to EPA's 

argument that it can evade the plain text of§ 7607(d)(7)(B) and delay a Clean Air 

Act rule (like the Chemical Disaster Rule) for any amount of time, based only on 

reconsideration or a potential future rulemaking "revisiting issues" within that rule, 

82 Fed. Reg. at 27,136. EPA does not have such unfettered discretion to nullify air 

rules through delay. 

B. The Delay Rule Violates§ 7412(r) Of The Clean Air Act. 

The Delay Rule amends the Chemical Disaster Rule and must therefore 

comply with statutory authority governing that rule§ 7412(r)(7). 82 Fed. Reg. at 

4600; 81 Fed. Reg. at 13,646; Response to Comments at 17-18 (Dec. 19, 2016), 

EPA-HQ-OEM-2015-0725-0729 ("RTC-1"). But EPA fails to show that the Delay 
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Rule helps prevent accidental releases or minimizes the consequences of such 

releases - rather, it delays prevention and reduces requirements the agency found 

necessary. See 42 U.S.C. § 7412(r)(1) ("[i]t shall be the objective of the 

regulations and programs authorized under this subsection to prevent the accidental 

release and to minimize the consequences of any such release .... "); id. 

§ 7412(r)(7)(A) (authorizing rules "to prevent accidental releases of regulated 

substances"). 

The Delay Rule specifically violates § 7 412(r)(7)(B), which requires EPA's 

regulations "to provide, to the greatest extent practicable, for the prevention and 

detection of accidental releases of regulated substances and for response to such 

releases by the owners or operators of the sources of such releases." Id 

§ 7412(r)(7)(B)(i). The Delay Rule also violates§ 7412(r)(7)(A), which requires 

regulations under that section to "have an effective date, as determined by the 

Administrator, assuring compliance as expeditiously as practicable." Id. 

§ 7412(r)(7)(A). EPA baldly asserts that its 20-month delay represents compliance 

to the greatest extent and as expeditiously as practicable, but fails to support that. 

Delay Rule RTC at 21, EPA-HQ-OEM-2015-0725-0881 ("RTC-2"). EPA 

previously found that March 14, 2017, was a reasonable and practicable effective 

date to assure compliance with necessary requirements pursuant to its statutory 

authority and EPA has not shown how a new effective date that is two years later 

19 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00008633-00025 



could comply with the statute. See 82 Fed. Reg. at 4594; id. at 4676-78 & tbl.6 

(setting compliance dates). 

EPA asserts that "'to the greatest extent practicable' does not prohibit 

'weighing the difficulties of compliance planning and other implementation 

issues,"' but that is not what the agency is doing. 82 Fed. Reg. at 27,137. EPA's 

delay is not due to practicability- it is due to the agency's unidentified, new 

"policy preferences" and has nothing to do with what is practicable for sources to 

implement. Id. at 27,136. Regardless, EPA weighed implementation and 

compliance planning already when setting the compliance deadlines in the 

Chemical Disaster Rule. 82 Fed. Reg. at 4676. EPA disingenuously claims it is 

not taking any action with respect to those deadlines, and thus did not revisit those 

determinations here or even open them for comment. 82 Fed. Reg. at 27,142; 82 

Fed. Reg. at 16,149. The reconsideration proceeding itself cannot render 

compliance impracticable, when Congress determined rules would generally be in 

effect during reconsideration. 42 U.S.C. § 7607(d)(7)(B). 

Lastly,§ 7412(r)(7)(B) requires that EPA's "regulations shall include 

procedures and measures for emergency response after an accidental release of a 

regulated substance in order to protect human health and the environment." !d. 

§ 7412(r)(7)(B)(i). The Chemical Disaster Rule strengthens this part of the RMP 

framework, which EPA determined was failing to protect human health and the 
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environment. 82 Fed. Reg. at 4600; 81 Fed. Reg. at 13,671-73. EPA does not 

show how delaying a rule the agency determined would prevent serious harm, 

82 Fed. Reg. at 4597-98, could actually protect human health and the environment. 

EPA thus fails to meet the statutory test applicable to its action. 

C. EPA's Delay Is Arbitrary And Capricious. 

The Delay Rule is arbitrary and capricious because EPA fails to 

acknowledge or justify its sudden reversal of course, considers an unlawful factor, 

and provides a justification for delay that is irrational based on the record. 

42 U.S.C. § 7607(d)(9). In general, a rule is "arbitrary and capricious if the agency 

has relied on factors which Congress has not intended it to consider, entirely failed 

to consider an important aspect of the problem, offered an explanation for its 

decision that runs counter to the evidence before the agency, or is so implausible 

that it could not be ascribed to a difference in view or the product of agency 

expertise." Motor Vehicle Mfrs. Ass'n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 

29,43 (1983). When EPA amends a rule, it "is obligated to supply a reasoned 

analysis for the change." Id. at 42; see also Encino, 136 S. Ct. at 2126 ("an 

'[u]nexplained inconsistency' in agency policy is 'a reason for holding an 

interpretation to be an arbitrary and capricious change from agency practice."') 

(quotation omitted). Because EPA's delay contradicts factual findings that 

underlay the Chemical Disaster Rule, "a more detailed justification than what 
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would suffice for a new policy created on a blank slate" is required, Fox, 556 U.S. 

at 515; see also Encino, 136 S. Ct. at 2126. 

Amendments to effective dates are no less subject to the basic constraints on 

rulemaking. See Envt 'I Def. Fund, 713 F .2d at 815 ("If the effective date were 

not" treated as part of a rule and subject to rulemaking provisions "it would mean 

that an agency could guide a future rule through the rulemaking process, 

promulgate a final rule, and then effectively repeal it, simply by postponing its 

operative date.") (quoting NRDC, 683 F.2d at 762). By "postponing the effective 

date" of the Chemical Disaster Rule, "EPA reversed its course of action up to the 

postponement." NRDC, 683 F.2d at 760; see also Public Citizen v. Steed, 733 F.2d 

93, 98 (D.C. Cir. 1984) (explaining that suspending a rule pending a new notice 

and comment process, "is a paradigm of a revocation" and represents "a 180 

degree reversal of [the agency's] 'former views as to the proper course'") (quoting 

State Farm, 463 U.S. at 41). EPA has failed to recognize or explain this sudden 

reversal. Cf NRDC, 683 F.3d at 760 (noting that "where the agency has acted, 

within a compressed time frame, to reverse itself by the procedure under 

challenge," the reversal itself "constitutes a danger signal"). 

EPA is issuing the Delay Rule "as a revision" of the Chemical Disaster Rule, 

but is not providing any reasoned basis for rejecting or revising the conclusions 

made during that rulemaking. 82 Fed. Reg. at 27,136. EPA previously found that 
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a number of catastrophic incidents had "demonstrated a significant risk to the 

safety of American workers and communities," 82 Fed. Reg. at 4599, and 

determined that "EPA expects that some portion of future damages would be 

prevented through implementation of this final rule," id. at 4597. EPA identified a 

number of shortcomings in the pre-existing framework and gave specific examples 

of serious accidents that demonstrated these failures. See, e.g., 81 Fed. Reg. at 

13,648, 13,655, 13,663, 13,671, 13,673, 13,675, 13,677-78; see also id. at 13,648-

49, 13,655-56, 13,671-72, 13,674-75, 13,678 (listing examples). 

EPA is delaying protections it issued to prevent grave dangers that had 

occurred and that it expected to continue absent the Chemical Disaster Rule, but 

has not shown why it can reject any of its findings accompanying that Rule. See 

Fox, 556 U.S. at 516 ("a reasoned explanation is needed for disregarding facts and 

circumstances that underlay or were engendered by the prior policy"). Instead, 

EPA delays the protections because of petitions for reconsideration. EPA has 

identified one objection from one petition as warranting reconsideration (which 

Petitioners dispute, Petrs' Comments at 30-31), but has not concluded these 

petitions have merit. EPA previously considered and rejected most of the 

reconsideration petitioners' objections. See generally RTC-1 (addressing concerns 

related to information sharing and security, among others). EPA "does not now 

concede that it should make" any changes, but renders the Chemical Disaster Rule 
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ineffective anyway because "the existence of such a large set of unresolved issues 

demonstrates the need for careful reconsideration and reexamination of the 

[Chemical Disaster Rule]." 82 Fed. Reg. at 27,138. 

EPA does not acknowledge the manifest change of position encapsulated in 

its Delay Rule, much less provide the necessary, more detailed justification for this 

change. Compare 82 Fed. Reg. at 27,135-37 andRTC-2 at 13-15, with Encino, 

136 S. Ct. at 2126. Because the delay would expire before "most" of the 

compliance deadlines, 82 Fed. Reg. at 27,138, EPA does not even analyze the 

public health consequences of its delay - consequences it identified clearly as the 

basis for its prior rule. EPA ignores the serious consequences of delaying essential 

emergency preparedness provisions which originally had a compliance deadline of 

March 14, 2018, and of specifically delaying efforts to prepare for compliance in 

anticipation of the remaining deadlines- and even expressly refused to take 

comment on these matters. EPA previously found that compliance would require 

years of preparation, 82 Fed. Reg. at 4675-78, and now concedes that delaying the 

effective date, which is the trigger for all such preparation and ultimate 

compliance, will inevitably delay the eventual protections; that indeed is the point 

of the Delay Rule. See 82 Fed. Reg. at 27,139. Unexplained reversal is 

particularly suspect due to Administrator Pruitt's prior involvement in this matter 
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on behalf of reconsideration petitioner Oklahoma, threatening the impartiality and 

rationality of this proceeding. Petrs' Comments at 33 (quotation omitted). 

The Delay Rule is also arbitrary and capricious because it is based on and 

considers an unlawful factor: that reconsideration is occurring under 

§ 7607(d)(7)(B). Id. at 27,136. Congress unambiguously limited the agency's 

discretion to postpone rules based on reconsideration proceedings. 42 U.S.C. 

§ 7607(d)(7)(B). To the extent EPA wants to revisit other objections, which do not 

meet the criteria in§ 7607( d)(7)(B), it cannot nullify the effectiveness of a final 

rule now simply because it plans to conduct a new rulemaking in the future. To 

change course, the agency must acknowledge it is doing so, provide a reasoned 

explanation as to how it meets applicable statutory requirements rather than illegal 

factors, and then finalize a lawful rule. EPA has failed to do so. 

Finally, rather than a reasoned explanation, the preamble to the Delay Rule 

is replete with evasive statements regarding "issues" EPA may reconsider or take 

comment on, actions EPA may take as a result, and how long these steps might 

take as an attempt to provide justification for the delay. See 82 Fed. Reg. at 27,140 

("Resolution of issues may require EPA to revise" the Chemical Disaster Rule 

through rulemaking); see also, e.g., id at 27,133, 27,135, 27,139-40, 27,142 

(repeated use of "may"). Because EPA does not yet know which issues it will 

revisit, it did not even consider alternatives to the total delay of that rule - and 
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there is no evidence the agency truly considered the option of leaving the Chemical 

Disaster Rule in place, pending any potential improvements EPA might possibly in 

make in the future. See Public Citizen, 733 F.2d at 99 (when an agency changes 

course, "we will demand that the [agency] consider reasonably obvious 

alternative[ s] ... and explain its reasons for rejecting alternatives in sufficient detail 

to permit judicial review."). Delaying all health and safety protections in the 

Chemical Disaster Rule for an unprecedented period of time, based on as-of-yet-

unidentified hypothetical "issues" is not reasoned decisionmaking. 

II. EPA'S DELAY WILL CAUSE IRREPARABLE HARM TO 
MOVANTS. 

An immediate stay of the Delay Rule is required to prevent the grave and 

irreparable harm to Movants' members that EPA found the Chemical Disaster Rule 

would prevent and reduce, 82 Fed. Reg. at 4597-98 & tbls.2-4. Movants must 

demonstrate irreparable harm is "likely," and the harm itself must be "certain and 

great," "actual and not theoretical," and so "imminent that there is a clear and 

present need for equitable relief to prevent irreparable harm." League of Women 

Voters, 838 F.3d at 6, 8 (citations and quotations omitted). The injury must "be 

beyond remediation." !d. at 8. Although a stay requires "only a likelihood of 

irreparable injury," id. at 8-9, years of evidence in the rulemaking record and 

declarations submitted by Movants show with certainty there will be serious 
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accidents resulting from the period of delay and that they will cause death, injury, 

and other grave and irreparable harms to Movants' members and the public. 

Accidents involving covered industrial processes have happened almost like 

clockwork under the prior regulations, on average every other day during the 

decade of data collected in the rulemaking record from 2004-20 13. Accident Data. 

There were at least 200 such incidents every year during that time period. !d. No 

one-month period passed without at least 8, and sometimes dozens of, accidents. 

Fig.1 (summarizing Accident Data). EPA's accident history data, combined with 

the evidence of substantial harm these incidents have caused repeatedly, including 

at facilities at or near where Movants' members live and work, together provide 

strong evidence "that the harm has occurred in the past and is likely to occur 

again." Wise. Gas Co. v. FERC, 758 F.2d 669, 674 (D.C. Cir. 1985). Movants' 

members have experienced catastrophic accidents in their communities and places 

of work. See, e.g., Marquez ,-r,-r 4-5, 7-14; Fontenot Decl. ,-r,-r 6-7; Kelley Decl. ,-r,-r 8-

11; Land Decl. ,-r 5; Medina ,-r 5; Nibarger Decl. ,-r,-r 13-18; Nixon ,-r,-r 5-6; Parras 

Decl. ,-r,-r 10-11. These members' experiences and the evidence in the record 

demonstrate a strong likelihood that future accidents will occur and will seriously 

harm Movants' members if the Delay Rule is not stayed. See Accident Data. This 

is especially true given the proximity ofMovants' members to chemical facilities 
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in sectors with the most serious accident records. See, e.g., Fendley Decl. ,-r 2; 

Marquez Decl. ,-r 6; Moench Decl. ,-r 11; Nixon Decl. ,-r 6. 

Irreparable harm frequently results from these accidents. Someone -usually 

a worker, first responder, or local community resident- is injured by a chemical 

disaster every 4 days on average. Accident Data. EPA found that 997 of the 2,291 

accidents studied took the lives of 59 people, and resulted in injuries or medical 

treatment for over 17,000 people. Id.; RIA at 87 ex.6-5. Thus, with each 

preventable disaster that occurs as a result of this delay, Movants' members face a 

threat of death, injury, hazardous chemical exposure, and other serious adverse 
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impacts. Fendley Decl. ,-r,-r 2-3, 19-21; Lilienfeld Decl. ,-r,-r 2-6, 8-11; Moench Decl. 

,-r,-r 10-16; Nibarger Decl. ,-r,-r 2, 7, 13-18, 21-22; Wright Decl. ,-r,-r 2-3, 12-14. 

The harms that result from these disasters are beyond remediation. There is 

no harm more irreparable than death because "there is no way of rectifying that 

injury if, in fact, two months down the line ... the court concludes that the agency 

has acted in ... an illegal fashion." Fund for Animals v. Norton, 281 F. Supp. 2d 

209,221 (D.D.C. 2003) (citation and quotations omitted) (finding likely loss of life 

of endangered animals constituted irreparable harm). Even if there were no 

likelihood of death, which has occurred at facilities that Movants' members work 

at or live near, "courts often find a showing of irreparable harm where the 

movant's health is in imminent danger." See, e.g., Al-Joudi v. Bush, 406 F. Supp. 

2d 13,20 (D.D.C. 2005); see also Coleman v. Paccar, Inc., 424 U.S. 1301, 1307 

( 197 6) (finding "irreparable harm" if motor vehicle safety standards were "not 

permitted to remain in effect during the pendency of the litigation on the merits" 

because illegal stay of the safety standards intended to "reduce traffic accidents 

and deaths and injuries" would not be redressable later). 

Many of these incidents also expose workers and nearby residents to 

excessive pollution from smoke, accidental gas releases, chemical evaporation, 

flaring, or other sources. Because chemical facilities release carcinogens such as 

benzene and other chemicals that have no safe level of human exposure, even 
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accidental releases that do not cause immediately reported death or injury can 

cause irreparable harm through hazardous chemical exposure. See, e.g., Petrs' 

Comments at 12-13 (citing research on the 1984 Bhopal tragedy, and World Health 

Organization information on technological disasters showing the types of health 

impacts chemical exposure can cause); id at 14 (citing CSB report on Chevron 

Richmond Refinery fire that led 15,000 people to seek medical attention); see also, 

e.g., Kelley Decl. ,-r,-r 9-11; Marquez Decl. ,-r,-r 13, 14; Moench Decl. ,-r,-r 6-1 0; Nixon 

Decl. ,-r 8; Rolfes Decl. ,-r 11. Disasters often cause evacuations and shelter-in-place 

orders applicable to thousands of people to prevent or reduce chemical exposures 

and related harms. Within a 1 0-year period, nearly half a million people 

experienced such reported measures, although the Accident Data does not track 

how many people were still exposed to chemical hazards from reported accidents. 

RIA at 87, ex.6-5. Exposure to such environmental health hazards is another form 

of irreparable harm Movants' members face as a result of the Delay Rule. See, 

e.g., Beame v. Friends of the Earth, 434 U.S. 1310, 1313-14 (1977) ("any adverse 

economic effect ... over the next two months is balanced to some considerable 

extent by the irreparable injury that air pollution may cause during that period"); 

Moench Decl. ,-r,-r 6-8; Nixon Decl. ,-r,-r 5-6. Further, shelter-in-place orders 

evacuations and other indicators of constant chemical threats are traumatic 

experiences that cannot be unlived, also cause lost time at work, school, and at 
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home that cannot be recovered, and force residents and workers to live in constant 

fear. E.g., Marquez Decl. ,-r,-r 4-5, 7-13, 16; Medina Decl. ,-r 5; Moench Decl. ,-r,-r 13, 

16; Nibarger Decl. ,-r,-r 13, 17-18, 21; Nixon Decl. ,-r,-r 6-8; Williams Decl. ,-r,-r 7, 13. 

Without the Chemical Disaster Rule, no action to implement the safety 

measures it contains - that EPA found would prevent and reduce the seriousness of 

accidents- will be required. See 82 Fed. Reg. at 4683-84; see supra at 7-11. 

Thus, there will be more frequent and worse chemical accidents likely near where 

Movants' members live and work. No compliance with emergency response 

coordination requirements will be required by March 14, 2018, and protective 

measures and steps needed to comply with all other provisions will be pushed back 

because facilities will no longer be required to "prepare to comply with, or in some 

cases, immediately comply with" the Chemical Disaster Rule. 82 Fed. Reg. at 

27,139. EPA previously determined that compliance will take significant time to 

achieve. 82 Fed. Reg. at 4676, 4678. Thus, preventable disasters will continue to 

occur, their impact will not be lessened, and Movants' members will suffer the 

consequences. 

Delaying the compliance deadline for emergency response coordination 

requirements alone justifies a stay. Contrary to comments from fire fighters and 

emergency officials, EPA nullifies those requirements in their entirety until at least 

February 19,2019, 11 months past the compliance date of March 14,2018. EPA-
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HQ-OEM-2015-0725-0834 ("further delay would potentially endanger not only the 

public, but the lives of fire fighters responsible for responding to incidents at 

chemical facilities."); EP A-HQ-OEM-20 15-0725-0830 (emergency coordination 

"provisions will protect first responders and ... will likely prevent injuries and save 

lives"); Testimony of Tim Gablehouse, Pub. Hrg. Tr. at 11 11.1-5 & 13 ll.l3-17 

(Apr. 19, 2017), EPA-HQ-OEM-2015-0725-0798 (urging against delay because 

"we want to make sure the first responders have information adequate to their 

situation"); Fendley Decl. ,-r 18; Nibarger Decl. ,-r 20. As an emergency response 

official stated: "We want people coming home at night, which means we want to 

have adequate coordination." Gablehouse, Pub. Hrg. Tr. at 13 ll.l5-17. Yet the 

Delay Rule guarantees eleven more months where "[p ]oor coordination between 

chemical facilities and local emergency responders" will continue to "contribut[ e] 

to the severity of chemical accidents." 81 Fed. Reg. at 13,671. 

There can be "no do over and no redress," League of Women Voters, 

838 F.3d at 9 (quotation omitted), for the irreparable harm workers and fenceline 

communities, including Movants' members, have too often experienced, live in 

constant fear of, and are virtually certain to experience again absent a stay. The 

only way to prevent this harm is to stay the Delay Rule. 
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III. A STAY WILL NOT HARM OTHER PARTIES. 

Rather than harm EPA, a stay will prevent it from implementing an action 

that violates the law and contravenes its responsibility to protect public health. 

Besides, EPA may perform reconsideration with the Chemical Disaster Rule in 

effect, just as the Act directs. 42 U.S.C. § 7607(d)(7)(B). 

IV. THE PUBLIC INTEREST STRONGLY FAVORS A STAY. 

A stay is in the public interest because it will preserve requirements that the 

record shows and EPA previously found would protect public safety by reducing 

lethal and other serious chemical accidents. 82 Fed. Reg. at 4597-98; Fig. 1. A 

staggering 177 million Americans live in worst-case scenario zones for chemical 

disasters. RIA at 94; see, e.g., Moench Decl. ,-r,-r 14-16 & Adds.; Petrs' Comments 

at 5 (one in three schoolchildren attend school in vulnerability zones). EPA 

determined the prior regulations failed to prevent thousands of serious accidents 

and resulting death, injury, and other serious harm to workers, fenceline 

communities, and first responders, and that the Chemical Disaster Rule is needed 

to prevent and reduce this harm. Expert agencies, first responders, and former 

Army Generals agreed. CSB, EPA-HQ-OEM-2015-0725-0428; Fire Fighters, 

EPA-HQ-OEM-2015-0725-0834; Gen. Russell Honore, EPA-HQ-OEM-2015-

0725-0778. 
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Furthermore, requiring EPA to fulfill statutory requirements, act within its 

authority, and meet fundamental requirements of reasoned decisionmaking before 

it may nullify or change health and safety protections will serve the public interest. 

See, e.g., Greater Boston Television Corp. v. FCC, 444 F.2d 841, 852 (D.C. Cir. 

1970) ("Reasoned decision promotes results in the public interest by requiring the 

agency to focus on the values served by its decision."). 

A stay will not harm regulated facilities, for whom EPA provided sufficient 

time to achieve compliance and found the costs reasonable. 82 Fed. Reg. at 4675-

78, 4697. Staying the Delay Rule will instead benefit regulated facilities and other 

parties by reducing property damage and liability and protecting the lives of 

workers and first-responder teams. RIA at 81 ex.6-2 (1,955 employee injuries, 

over $2 billion of on-site property-damage); Fendley Decl. ,-r,-r 2, 19; Lilienfeld 

Decl. ,-r,-r 2, 4-5, 8-10; Nibarger Decl. ,-r,-r 2, 17-18, 21; Wright Decl. ,-r,-r 12-13. Any 

potential harm to regulated facilities would, at most, weigh in favor of expediting 

resolution of this case, while staying the Delay Rule to avoid irreparable harm to 

Movants and the public and to ensure EPA cannot achieve its purpose of delay 

simply due to the time required for judicial review. 
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CONCLUSION 

Therefore, Movants request a stay of the Delay Rule pending judicial review 

and expedited briefing and consideration of this appeal, or, in the alternative, 

summary vacatur. 

DATED: June 22, 2017 

Is/ Susan J Eckert (by permission) 
Susan J. Eckert 
Joseph M. Santarella Jr. 
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jmsantarella.sellc@comcast.net 
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Certificate as to Parties, Rulings, and Related Cases 

Pursuant to D.C. Circuit Rule 28(a)(1), Respondents state as 

follows: 

A. Parties and Amici. 

Except for the following, all parties, intervenors, and amici 

appearing in this Court are listed in the Petitioners' Motion for Stay. 

Intervenors: 

The American Chemistry Council, American Fuel & Petrochemical 

Manufacturers, the American Petroleum Institute, and the Chamber of 

Commerce of the United States of America have moved to intervene in 

support of Respondents, and filed a Rule 26.1 Corporate Disclosure 

Statement with that motion. Doc. 1682346. 

The Chemical Safety Advocacy Group moved to intervene in 

support of Respondents, and filed a Rule 26.1 Corporate Disclosure 

Statement with that motion. Doc. 1683019. 

The States of Louisiana, Arizona, Arkansas, Florida, Kansas, 

Oklahoma, South Carolina, Texas, Wisconsin, West Virginia, Utah, and 

the Commonwealth of Kentucky have moved to intervene in support of 

Respondents. Doc. 1683089. 
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B. Rulings Under Review. 

Reference to the agency decision under review appear in the 

Petitioners' Motion for Stay. 

C. Related Cases. 

Respondents are not aware of any related cases other than those 

listed in the Petitioners' Motion for Stay . 
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INTRODUCTION 

This Clean Air Act case involves revisions to long-standing EPA 

"Risk Management Program" regulations, which are intended to reduce 

the risk of acute impacts resulting from unplanned accidental releases, 

such as plant explosions. These revisions to the Risk Management 

Program were prompted by a 2013 Executive Order issued in response 

to the fire and explosion at a fertilizer distributor in West, Texas, and 

were published in final form one week before the change in Presidential 

administrations. See 82 Fed. Reg. 4594, 4599/3 (Jan. 13, 2017) ("RMP 

Amendments"). Mere days before the comment period on the rule 

closed, the Bureau of Alcohol, Tobacco, Firearms, and Explosives 

("BATF") announced its finding that the West, Texas incident was the 

result of arson, rather than an accident, as had previously been widely 

believed. 

Immediately following the transition, the new administration 

received three administrative petitions for reconsideration of the RMP 

Amendments submitted on behalf of numerous states and industry 

groups. 82 Fed. Reg. 27,133, 27,134 (June 14, 2017) ("Delay Rule"). 

Many of these petitions focused on the BATF's recent finding, arguing 
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that it revealed that the rule was at least in part based on an important 

mistaken assumption (i.e., that the West, Texas event was an accident), 

and that the late timing of the finding precluded effective comments on 

this new development. Id. at 27,138. These parties also raised concerns 

that some of the rule's disclosure requirements could actually increase 

security risks, and therefore could make arson or other non-accidental 

events more rather than less likely. Id. at 27,138-39. Parties also raised 

a number of other significant concerns, including a contention that even 

the Agency's own regulatory impact analysis failed to show that the 

overall benefits of the rule would exceed its costs, and they lacked a 

meaningful opportunity to comment on requirements adopted in the 

final rule that they believed would actually increase risks and burdens. 

Id. at 27,138-39. 

Faced with these serious concerns-many of which, if meritorious, 

suggested that the revisions could in some ways do more harm than 

good-the new EPA Administrator granted the reconsideration 

petitions. The Administrator found that at the very least, the issues 

associated with the BATF finding met the Act's criteria for 

reconsideration, i.e., that they present issues of "central relevance" that 
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were "impracticable" to raise during the comment period. 42 U.S.C. 

§ 7607(d)(7)(B); see also 82 Fed. Reg. at 27,134-35, 27,138-39. The 

Agency also noted that while it was not prejudging any of these issues, 

the notice-and-comment reconsideration proceeding would also give 

EPA an opportunity to thoroughly, objectively, and transparently 

address the other "wide-ranging and complex set of policy and 

procedural issues" raised in the reconsideration petitions. Id. at 27,138-

40. 

EPA also took interim steps to adjust the rule's effective date 

while reconsideration of the substantive requirements is in progress. 

Specifically, in the rule at issue this case, EPA adopted a 20-month 

extension of the effective date of the RMP Amendments following full 

public notice and opportunity to comment in conjunction with the 

rulemaking requirements of the Act, 42 U.S.C. § 7607(d). In taking this 

action, EPA explained, inter alia, that the 20-month period represented 

a reasonable estimate of the time needed to accommodate the 

reconsideration rulemaking, 82 Fed. Reg. at 27,139-40, and why the 

Agency believed the delay would not cause any material harm. On the 

latter point, the Agency noted, for example, that all the protections 
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afforded by the existing Risk Management Program regulations would 

remain in effect, and that the compliance dates for most of the major 

provisions of the RMP Amendments were not scheduled to arrive for 

four years, in any event. 82 Fed. Reg. at 27,138. The extension of the 

effective date has the effect of delaying compliance with just one of the 

major requirements of the RMP Amendments and some secondary 

requirements. 

Just one week ago, in Clean Air Council v. EPA, No. 17-1145, 2017 

WL 2838112 (D.C. Cir. July 3, 2017), this Court stressed that where, as 

here, an agency follows rulemaking procedures to defer deadlines in 

conjunction with a substantive reconsideration proceeding, that action 

should be upheld "so long as 'the new policy is permissible under the 

statute ... , there are good reasons for it, and ... the agency believes it 

to be better."' Id. at *9 (quoting FCC v. Fox Television Stations, Inc., 

556 U.S. at 515 (emphasis in original) .I For the reasons discussed above 

and herein, this is just such a case. EPA has here acted reasonably, 

responsibly, and entirely consistently with applicable law, and neither 

1 The United States has not made any decision regarding whether to 
seek further review of the panel's decision. 
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the extraordinary relief of a stay pending appeal nor the even more 

extraordinary relief of summary vacatur is warranted. 

STATUTORY AND FACTUAL BACKGROUND 

I. The Act's Accidental Releases Provision 

Section 7 412(r) of the Clean Air Act, broadly speaking, requires 

EPA to take certain steps to address prevention and response to 

accidental releases of hazardous substances, including developing a list 

of at least 100 regulated substances and related regulatory thresholds. 

See, e.g., 42 U.S.C. §§ 7412(r)(3)-(5); 82 Fed. Reg. at 4599/3. Most 

relevant here, section 7412(r)(7) requires EPA to promulgate 

"reasonable regulations" requiring facilities possessing regulated 

substances in excess of established thresholds to take steps to prevent 

and mitigate the consequences of accidental releases, including 

submission of a "risk management plan" to various government 

planning entities. See 82 Fed. Reg. at 4599/3. EPA fulfilled this duty 

when it published the original RMP Rule2 in 1996. 61 Fed. Reg. 31,668 

2 "RMP" as used in the rule is the risk management plan required by 
subpart G of 40 C.F.R. part 68. 40 C.F.R. § 68.3. We use "RMP" in this 
brief to refer to the regulatory program. 

5 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00008634-00016 



(June 20, 1996).3 The RMP Rule, which EPA has previously modified 

five times, requires facilities to "assess their potential release impacts, 

undertake steps to prevent releases, plan for emergency response to 

releases, and summarize this information in a risk management plan." 

Id. at 4595/1. 

II. The RMP Amendments and Delay Rule 

EPA issued the RMP Amendments consistent with the notice-and-

comment rulemaking requirements of section 7607(d)4 and pursuant to 

its statutory rulemaking authority in section 7412(r)(7), which gives 

EPA broad substantive authority to promulgate rules to prevent 

accidental releases of certain regulated substances. 82 Fed. Reg. at 

4600. The RMP Amendments revised the RMP Rule in three major 

categories: 1) accident prevention program requirements; 2) emergency 

response requirements; and 3) public information disclosure 

requirements. Id. at 4595-96. EPA established most compliance 

3 Additional background on the RMP Rule is available at 82 Fed. Reg. at 
4600/1-3. 

4 Although section 7412(r)(7) regulations are not expressly listed in 
section 7607(d)(1), section 7412(r)(7)(E) provides that regulations 
promulgated under section 7412(r) are to be treated as section 7412(d) 
standards (enumerated in section 7607(d)(1)(C)) for purposes of section 
7607. 
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deadlines for the revised requirements in March 2020 and March 2021 

(3 and 4 years following the March 2017 effective date). Id. at 4676/1. 

The compliance deadline for one component of the second category, 

emergency response coordination activities, was set for one year after 

the effective date. 5 Id. at 4676/1, 4677/1-2. 

Subsequently, in response to an administrative petition (Movants 

Ex. 34), the Administrator announced the convening of a proceeding for 

reconsideration pursuant to section 7607(d)(7)(B). See 82 Fed. Reg. at 

27,134/3; Movants Ex. 36 (March 13, 2017, letter from Administrator 

Pruitt). As noted above, the Administrator found that at least one 

ground raised in the petition-the recent BATF finding regarding the 

West, Texas explosion-met the requirements of section 7607(d)(7)(B) to 

5 Various minor provisions would require compliance upon the RMP 
Amendments becoming effective. Several add specificity to the conduct 
of incident investigation teams, while others are intended to clarify 
current requirements. See, e.g., 82 Fed. Reg. at 4699/1 (amendments to 
40 C.F.R. § 68.60(a)(1), (c) & (d)); 4 701/2 (amendments to 40 C.F.R. § 
68.81(a)(1) & (d)); 4697/2-3 & 4699/3 (clarifying 40 C.F.R. §§ 68.58(a) & 
68. 79(a)). Movants did not raise these provisions and any arguments 
based thereon are therefore waived. City of Waukesha v. EPA, 320 F.3d 
228, 250 n.22 (D.C. Cir. 2003) (per curiam) (argument inadequately 
raised in an opening brief is waived); see also Am. Wildlands v. 
Kempthorne, 530 F. 3d 991, 1001 (D.C. Cir. 2008) (argument first 
appearing in a reply brief is forfeited). 
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trigger a mandatory statutory reconsideration proceeding. Movants Ex. 

36; see also 82 Fed. Reg. at 27,137/3-38/1. The Administrator found that 

this new development warranted reconsideration under 42 U.S.C. 

§ 7607(d)(7)(B), both because it was of central relevance to the rule and 

because the timing of the finding made it infeasible for parties to fully 

comment on its significance. Id. As noted above, when it announced the 

section 7607(d)(7)(B) reconsideration proceeding, EPA also announced 

that it would concurrently exercise its inherent authority to revisit the 

RMP Amendments and expand the reconsideration proceeding to take 

comment on a potentially broad range of issues. 82 Fed. Reg. at 

13,969/1; see also id. at 27,136/1-2. 

On April3, 2017, EPA issued a notice of proposed rulemaking in 

which the Agency proposed to delay the effective date of the RMP 

Amendments by a further 20 months, to February 19, 2019. 82 Fed. 

Reg. 16,146 (Apr. 3, 2017).6 EPA explained that the additional delay 

would allow it time to: 1) "evaluate the objections raised" in three 

6 The Agency had previously issued two shorter stays, neither of which 
were challenged. 82 Fed. Reg. 8499 (Jan. 26, 2017) (one week stay); 82 
Fed. Reg. 13,968 (Mar. 16, 2017) (three month stay). 
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petitions for reconsideration; 7 2) "consider other issues that may benefit 

from additional comment" as part of the broader, Agency-initiated 

reconsideration; and 3) "take further regulatory action," such as 

potentially "proposing and finalizing a rule to revise" the RMP 

Amendments. Id. at 16,148/3-49/1. EPA stated it was "not proposing 

any action on any compliance dates" in the RMP Amendments, and 

"plans to amend the compliance dates as necessary when considering 

future regulatory action." Id. at 16,149/1. After responding to public 

comments, EPA finalized the proposed 20-month delay. 82 Fed. Reg. at 

27,142/2-3. 

The Delay Rule defers the obligation to comply with the RMP 

Amendments' emergency response coordination activities provisions 

from March 18, 2018, to February 19, 2019. 82 Fed. Reg. at 4677/1-2 

(discussing compliance date in 40 C.F.R. § 68.10(b)). Prior to the RMP 

Amendments, provisions in the "Emergency Response" subpart of the 

RMP Rule, 40 C.F.R. §§ 68.90 & 68.95-which are still in effect

require sources subject to 40 C.F.R. part 68 to either respond to 

accidental releases (responding facilities) or rely on community 

7 Movants Exs. 34, 35 & 37. 
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emergency responders for a response (non-responding facilities). 40 

C.F.R. § 68.90. In either case, the in-effect regulations require 

coordination with community emergency responders. 40 C.F.R. 

§§ 68.90(b) (non-responding facilities); 68.95(c) (responding facilities). 

The RMP Amendments would add new provisions in 40 C.F.R. 

§ 68.93 which would require responding and non-responding facilities to 

conduct coordination activities at least annually, specify certain items 

for coordination, and require documentation of coordination 

activities. 82 Fed. Reg. at 4653/2-3, 4 701/2-02/1. Facilities must ensure 

local response organizations are aware of the regulated substances at 

the stationary source, their quantities, the risks presented by covered 

processes, and the resources and capabilities at the stationary source to 

respond to an accidental release of a regulated substance. Id. Facilities 

must also provide an emergency response plan (if one exists) or 

emergency action plan, updated emergency contact information, and 

any other information local emergency planning and response 

organizations identify as relevant for local emergency planning. Id. 

The effect of the Delay Rule on compliance with these provisions is 

to defer a federal regulatory requirement for one round of annual 
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coordination activities (and other infrequent coordination triggers), as 

well as the related documentation of such coordination. However, local 

emergency response officials still have the authority to obtain the 

substantive information on chemicals present at the facility, response 

resources and capabilities at responding facilities, and facility contacts 

through in-effect 40 C.F.R. § 68.95(c) as well as other emergency 

planning provisions under the Emergency Planning and Community 

Right-to-Know Act ("EPCRA"), 42 U.S.C. §§ 11001-50.8 EPCRA also 

requires inventory and hazard information on hazardous chemicals to 

be reported to local emergency planners. EPCRA §§ 311 & 312, 42 

U.S.C. §§ 11021 & 11022. 

8 Compare RMP Amendments revised 40 C.F.R. § 68.93(b), 82 Fed. Reg. 
at 4 701/3, with EPCRA § 303(d)(3)and EPCRA § 312(f) (inspection and 
information authority for local fire departments). 
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SUMMARY OF THE ARGUMENT 

The Delay Rule, which defers the effective date of the RMP 

Amendments, is a lawful and reasonable exercise of EPA's statutory 

authority and discretion. EPA promulgated the Delay Rule using the 

same notice-and-comment rulemaking authority-including public 

notice and comment and a public hearing-that EPA used to 

promulgate the RMP Amendments. 

Section 7 412(r)(7)(A) confers significant discretion on the 

Administrator to fashion reasonable regulations and to determine what 

constitutes an effective date that "assur[es] compliance as expeditiously 

as practicable." In the Delay Rule, EPA reasonably exercised this 

discretion, stressing, among other things, that the 20-month delay was 

a reasonable estimate of the time needed to thoroughly, objectively, and 

transparently evaluate the substantive effect of the BATF finding and 

other issues that will be the subject of the pending reconsideration 

rulemaking. This rule is not an example of delay for delay's sake, as 

Petitioners suggest. Rather, it is a reasonable and appropriate step to 

take in assuring that serious concerns about the foundation for the 

RMP Amendments-including whether certain provisions may do more 
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harm than good-are fully and fairly evaluated before its requirements 

are put into effect. 

Neither Petitioners nor any other party are likely to suffer any 

meaningful harm in the interim, both because the existing RMP Rule 

will remain in effect, and because most of the new requirements from 

the RMP Amendments would not have taken effect for four years, in 

any event. 

For all of these reasons, there is no basis for the Court to grant the 

extraordinary relief of a stay pending judicial review. 

Petitioners' alternative request for summary vacatur also should 

be denied. There is no merit to Petitioners' substantive challenges to 

the rule, and this case is, in any event, an especially poor vehicle for 

summary relief, both because it involves judicial review of a rule based 

on a full notice-and-comment rulemaking record, and because 

Petitioners' arguments rest in part on legal issues that this Court has 

not yet resolved. 
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STANDARD OF REVIEW 

A judicial stay of an agency decision is a disfavored remedy. "On a 

motion for [a judicial] stay, it is the movant's obligation to justify the 

court's exercise of such an extraordinary remedy." Cuomo v. United 

States Nuclear Regulatory Comm'n, 772 F.2d 972, 978 (D.C. Cir. 1985). 

The factors for determining whether a judicial stay is warranted are "(1) 

whether the stay applicant has made a strong showing that he is likely 

to succeed on the merits; (2) whether the applicant will be irreparably 

injured absent a stay; (3) whether issuance of the stay will substantially 

injure the other parties interested in the proceeding; and (4) where the 

public interest lies." Nken v. Holder; 556 U.S. 418, 426 (2009); see also 

Circuit Rule 18. 

Likewise, "[s]ummary reversal is rarely granted and is 

appropriate only where the merits are 'so clear, plenary briefing, oral 

argument, and the traditional collegiality of the decisional process 

would not affect [the Court's] decision."' D.C. Cir. Handbook of Practice 

and Internal Proc. at 36 (quoting Sills v. Federal Bureau of Prisons, 761 

F.2d 792, 793-94 (D.C. Cir. 1985)). 
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To demonstrate a likelihood of success on the merits, Movants 

must show that they are likely to persuade this Court that EPA's action 

is "arbitrary, capricious, an abuse of discretion, or otherwise not in 

accordance with law," or in excess of EPA's "statutory jurisdiction, 

authority, or limitations." 42 U.S.C. § 7607(d)(9)(A), (C). The "arbitrary 

or capricious" standard presumes the validity of agency actions, and a 

reviewing court is to uphold an agency action if it satisfies minimum 

standards of rationality. Small Refiner Lead Phase-Down Task Force v. 

EPA, 705 F.2d 506, 520-21 (D.C. Cir. 1983); Ethyl Corp. v. EPA, 541 

F.2d 1, 34 (D.C. Cir. 1976). 

In interpreting statutory terms, the Court applies the familiar 

analysis of Chevron v. NRDC, 467 U.S. 837 (1984). The Court applies 

the language of the statute where it reflects "the unambiguously 

expressed intent of Congress," but where the statute is "silent or 

ambiguous with respect to the specific issue," the Court must defer to 

the agency's interpretation so long as it is "based on a permissible 

construction of the statute." I d. at 842-43. 
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ARGUMENT 

The Delay Rule is a lawful and reasonable exercise of EPA's 

statutory authority and discretion. Movants fail to establish a likelihood 

of success on their arguments that the Delay Rule is ultra vires or 

arbitrary and capricious, and thus neither a stay nor summary vacatur 

is warranted. Movants have also not established that they will be 

irreparably injured absent a stay, given the minimal substantive impact 

of the Delay Rule on the compliance deadlines in the RMP 

Amendments. Finally, both consideration of harms to others and the 

public interest militate against staying the Delay Rule. 

I. MOVANTS FAIL TO ESTABLISH A LIKELIHOOD OF 
SUCCESS ON THE MERITS. 

A. EPA Has Ample Legal Authority to Promulgate the Delay 
Rule. 

1. The Delay Rule Is Authorized By and Consistent 
With CAA Sections 7412(r)(7)(A) and (B). 

Section 7412(r)(7) is the source of EPA's authority for the RMP 

Rule and the RMP Amendments. It is also the statutory authority for 

the Delay Rule, which is a substantive revision of the RMP 

Amendments. 82 Fed. Reg. at 27,136/3. This Court has found that 

agency rulemaking action changing the effective date of a previously-

16 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00008634-00027 



promulgated rule is itself a legislative rule subject to notice-and-

comment rulemaking. Council of the Southern Mountains, Inc. v. 

Donovan, 653 F.2d 573, 580 & n.28 (D.C. Cir. 1981).9 The Delay Rule is 

a legislative rule promulgated pursuant to the procedural requirements 

of section 7607(d),10 including notice-and-comment, and EPA's authority 

under section 7412(r)(7). EPA thus utilized the proper procedure to 

promulgate the Delay Rule, i.e., the same procedure EPA used to 

promulgate the RMP Amendments. See Clean Air Council, 2017 WL 

2838112, at *4 (citing cases). 

EPA's selection in the Delay Rule of the new effective date is 

consistent with section 7412(r)(7)'s requirements. Movants point to two 

statutory provisions to argue otherwise. Mot. at 18-21. First, Congress 

provided that such regulations "shall have an effective date, as 

9 See also NRDC v. EPA, 683 F.2d 752 (3d Cir. 1982) & NRDC v. 
Abraham, 355 F.3d 179 (2d Cir. 2004) (overruling agency action 
delaying effective dates for failure to use notice-and-comment 
rulemaking); 82 Fed. Reg. at 27,136/2. EPA has other authorities to 
issue stays-5 U.S. C. § 705 and section 7607(d)(7)(B)-not addressed in 
these cases. 

10 See, e.g., 82 Fed. Reg. at 27,135/1; 27,136/3. Section 7607(d) applies 
broadly to the "promulgation or revision" of many EPA actions, 
including section 7412(r)(7) regulations. 42 U.S.C. §§ 7607(d)(1) 
(emphasis added), 7412(r)(7)(E). 
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determined by the Administrator, assuring compliance as expeditiously 

as practicable." 42 U.S.C. § 7412(r)(7)(A) (emphasis added). Second, 

Congress mandated that "[w]ithin 3 years after November 15, 1990, the 

Administrator shall promulgate reasonable regulations and appropriate 

guidance to provide, to the greatest extent practicable, for the 

prevention and detection of' and response to, "accidental releases of 

regulated substances." Id. § 7412(r)(7)(B)(i) (emphases added). EPA 

fulfilled this mandatory duty when it promulgated the original RMP 

Rule; revisions are subject to the other statutory requirements, but EPA 

was not under any mandatory duty or statutorily-defined time limit to 

promulgate the RMP Amendments. 82 Fed. Reg. at 27,137/1. Overall, 

Congress conferred significant discretion on the Administrator to 

implement section 7412(r)(7), including determining what factors are 

relevant to establish a "practicable" effective date. 82 Fed. Reg. at 

27,139/3; RTC at 21. 

EPA reasonably concluded that the Delay Rule is consistent with 

these statutory requirements. 82 Fed. Reg. at 27,136/2 ("[W]e conclude 

that the delay of effectiveness for 20 months is as expeditious as 

practicable for allowing the [RMP Amendments] to go into effect."). EPA 
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explained that the Delay Rule would avoid confusion among both the 

regulated community and local emergency responders; by deferring the 

effective date, those parties will not be required to "prepare to comply 

with, or in some cases, immediately comply with, rule provisions that 

might be changed during the subsequent reconsideration." RTC at 21. 

This is particularly important, EPA noted, regarding provisions of the 

RMP Amendments that might result in unanticipated harm to 

regulated facilities and surrounding communities, e.g., security risks. 

RTC at 21, 24-25, 30; see supra at 2, infra at 28-29 & 40 (discussing 

alleged security concerns regarding information disclosure provisions). 

EPA further noted that the Delay Rule preserves the status quo 

pending reconsideration: the existing RMP Rule is in effect, which EPA 

found in the RMP Amendments rulemaking has been effective in 

preventing and mitigating accidental releases. 82 Fed. Reg. at 4600/3. 

Moreover, since compliance with most major provisions is not required 

until 2021, and most of those compliance deadlines are unaffected by 

the Delay Rule, the Delay Rule will have "minimal effect on the benefits 

derived from compliance" with those provisions. Id. at 27,139/3-40/1. 

The statute requires "an effective date ... assuring compliance as 
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expeditiously as practicable." 42 U.S.C. § 7412(r)(7)(A) (emphasis 

added). The Delay Rule is consistent with this requirement. 

EPA also explained that these statutory requirements do not 

prohibit EPA from weighing the difficulties of compliance planning and 

other implementation issues. RTC at 21. In dismissing this explanation 

as irrelevant to practicability, Mot. at 20, Movants fail to appreciate 

that the significant uncertainty regarding the eventual requirements of 

the RMP Amendments is a "difficulty of compliance planning" with 

material "practicability" considerations. Put more simply, the regulated 

community and affected emergency responders do not know whether or 

how the RMP Amendments will be revised at the conclusion of 

reconsideration proceedings, 11 and it is reasonable for EPA to consider 

this uncertainty when evaluating the practicability of potential effective 

dates. 

Indeed, EPA made clear in the Delay Rule that it intends to take 

public comment on a range of issues during the reconsideration of the 

RMP Amendments. See, e.g., 82 Fed. Reg. at 27,136, 27,139/2-3. The 

11 Nor does EPA, which has not prejudged the outcome of the 
reconsideration proceedings. See 82 Fed. Reg. at 27,136/1-2. 
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Delay Rule provides "EPA time for a comprehensive review of objections 

to the [RMP Amendments] without imposing the rule's substantial 

compliance and implementation resource burden when the outcome of 

the review is pending." 82 Fed. Reg. at 27,136/2. Based on all of these 

reasons, EPA reasonably concluded that delaying the effective date to 

February 2019 will "assur[e] compliance as expeditiously as 

practicable," consistent with section 7412(r)(7)(A). 

Movants' argument (Mot. at 19-20) that the Delay Rule 

contradicts EPA's findings on compliance deadlines in the RMP 

Amendments is unavailing, as it compares apples and oranges. EPA's 

decisions on compliance deadlines in the RMP Amendments was based 

on the complete rule as finalized, i.e., the regulated community would 

have to comply with all of the revised requirements of the RMP 

Amendments in accordance the deadlines published in the Federal 

Register. In the Delay Rule, EPA recognized that the RMP 

Amendments may change through the statutorily-mandated and 

Agency-initiated reconsideration, but EPA has not prejudged the 

outcome of that reconsideration. See 82 Fed. Reg. at 27,136/1-2. 

Accordingly, EPA explained that compliance deadlines will need to be 
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addressed, including applicable statutory requirements, as part of 

future regulatory action during reconsideration. 82 Fed. Reg. at 

27,137/2. 

Movants also argue that the Delay Rule violates the requirement 

that section 7412(r)(7) regulations "include procedures and measures 

for emergency response after an accidental release of a regulated 

substance in order to protect human health and the environment." 42 

U.S.C. § 7412(r)(7)(B)(i). As explained supra at 9-11, the existing RMP 

regulations require facilities to coordinate with community emergency 

responders, and local emergency response officials have the authority 

under EPCRA to obtain much of the substantive information required 

to be disclosed by the RMP Amendments. In addition, all facilities must 

continue to have appropriate mechanisms in place to notify emergency 

responders in event of an accidental release. 40 C.F.R. §§ 68.90(b)(3), 

68.95(a)(1)(iii). As such, existing regulations continue to fulfill this 

requirement. 

2. Section 7607(d) Is No Bar to the Delay Rule. 

Movants argue that EPA's sole authority to delay the effective 

date of CAA rules is the power to issue a three-month administrative 
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stay provided in section 7607(d)(7)(B). Mot. at 14-15. This argument 

lacks merit, and Movants offer no authority (nor could they) for the 

proposition that the stay authority in 7607(d)(7)(B) negates all other 

CAA authority EPA possesses to revise CAA rules, including effective 

dates. 

"Agencies obviously have broad discretion to reconsider a 

regulation at any time." Clean Air Council, 2017 WL 2838112, at *4. It 

is a basic principle of administrative law that EPA has "inherent 

authority to reconsider [its] own decisions." Trujillo v. Gen. Elec. Co., 

621 F.2d 1084, 1086 (lOth Cir. 1980); see also United Gas Improvement 

Co. v. Callery Prop., Inc., 382 U.S. 223, 229 (1965); Mazaleski v. 

Treusdell, 562 F.2d 701, 720 (D.C. Cir. 1977). This includes a decision 

regarding the effective date of a regulation. Nothing in the text of 

section 7607(d)(7)(B) suggests that it is intended to eliminate or limit 

this fundamental regulatory authority. 

The penultimate sentence in section 7607(d)(7)(B) states: "[s]uch 

reconsideration shall not postpone the effectiveness of the rule." This 

Court recently held that the phrase "such reconsideration" refers to the 

mandatory reconsideration contemplated in the discrete corresponding 
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clause "a proceeding for reconsideration of the rule." Clean Air Council, 

2017 WL 2838112, at *5. In context, this means simply that the 

convening of such a mandatory reconsideration does not itself 

automatically postpone the effectiveness of a rule, and some additional 

administrative step is required to accomplish that result. 

The next sentence in section 7607(b)(7)(B) merely provides one 

option: "[t]he effectiveness of the rule [i.e., a rule governed by section 

7607] may be stayed during such reconsideration ... for a period not to 

exceed three months." 42 U.S.C. § 7607(d)(7)(B) (emphasis added). 

Section 7607(d)(7)(B) thus grants the Administrator the discretion to 

issue a three-month stay in conjunction with a grant of 

reconsideration-unilaterally, and without any notice and comment-

but does not mandate it. 82 Fed. Reg. at 27,136/3. However, nothing in 

this sentence suggests that section 7607(d)(7)(B) is the exclusive 

authority for such a stay or deferral, nor does it in any way strip EPA of 

its usual section 7412(r)(7) rulemaking authority to delay the effective 

date of the RMP Amendments via notice-and-comment rulemaking. 12 

12 Accordingly, consideration of the mandatory section 7607(d)(7)(B) 
reconsideration proceeding is not an "unlawful factor" that renders the 

Footnote continued ... 
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See 82 Fed. Reg. at 27,136/3. Cf. Clean Air Council, 2017 WL 2838112, 

at *9 (emphasizing that nothing in that decision "in any way limits 

EPA's authority to reconsider the final rule" and proceed with a 

proposed rulemaking to stay the rule at issue); cf. Mexichem Specialty 

Resins, Inc. v. EPA, 787 F.3d 544, 562 (D.C. Cir. 2015) (Kavanaugh, J. 

dissenting) (arguing that authority to stay a rule pending judicial 

review pursuant to 5 U.S.C. § 705 is not limited by section 

7607(d)(7)(B)); id. at 558 (majority acknowledges issue but declines to 

resolve it) _13 

Nor does section 7607(d) limit EPA's discretion to choose an 

effective date for the RMP Amendments. The rulemaking procedures 

applicable to section 7607(d) actions-including the Delay Rule-apply 

Delay Rule arbitrary and capricious. Mot. at 25. Moreover, EPA could 
have issued the Delay Rule even absent the grant of the petition for 
section 7607(d)(7)(B) reconsideration. 82 Fed. Reg. at 27,136/2. 

13 Movants' attempt to cast EPA's interpretation of section 7607(d)(7)(B) 
as a "reversal of its prior position" is unavailing. Mot. at 15. The 
statements cited by Movants refer only to the power to administratively 
stay a regulation in the context of a mandatory section 7607(d)(7)(B) 
reconsideration. EPA did not state that section 7607(d)(7)(B) negates 
EPA's authority to revise the effective date of legislative rules pursuant 
to the Agency's statutory rulemaking authority. EPA has issued such 
rules in the past. See, e.g., 74 Fed. Reg. 22,693 (May 14, 2009). 
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instead of sections 553 through 557 of the Administrative Procedure 

Act. 42 U.S.C. § 7607(d)(1). Whereas 5 U.S.C. § 553(d) mandates that 

the effective date of a rule must be at least 30 days after publication, 

section 7607(d) imposes no restrictions on EPA's discretion to establish 

effective dates. See 82 Fed. Reg. at 27,142/3. 

This Court's decision in NRDC v. Reilly, 976 F.2d 36 (D.C. Cir. 

1992), also provides no support for Movants' argument that EPA lacked 

the legal authority to issue the Delay Rule. The gist of the Court's 

holding in Reilly was that EPA could not rely on more general 

authorities to stay previously-promulgated emission standards for 

radionuclides when more specific deadlines in section 7 412 of the Act 

controlled. Id. at 39-41. Although the Court noted that Congress 

permitted a three-month stay under section 7607(d)(7)(B) in "carefully 

defined circumstances," id. at 40, the Court did not address or even 

have cause to consider whether that particular authority negated any 

other authority the Agency might have to delay the effective dates of 

promulgated rules in a different case, such as the one at issue here, 

where the relevant substantive statutory provision does not establish a 

defined time-specific deadline. 
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Unlike the statutory authority at issue in Reilly, section 

7412(r)(7) does not set any time-specific deadlines (beyond the original 

1990s duty that does not apply to subsequent amendments of the RMP 

Rule). Further unlike Reilly, EPA did not invoke section 7601 as 

authority for the Delay Rule. Reilly thus provides no support for the 

argument that section 7607(d)(7)(B) limits EPA's authority here. 

B. The Delay Rule Is a Reasonable Exercise of EPA's Statutory 
Authority. 

EPA's revision of the RMP Amendments' effective date "is 

permissible under the statute," so long as EPA identified "good reasons 

for it," and as demonstrated by the record, "the agency believes it to be 

better." Clean Air Council, 2017 WL 2838112, at *9 (quoting FCC v. Fox 

Television Stations, Inc., 556 U.S. at 515 (emphasis original)). EPA 

provided good reasons after considering several factors: 1) the pending 

reconsideration; 2) the regulatory uncertainty reconsideration poses for 

the regulated community and local emergency responders; 3) the fact 

that only one major compliance deadline in the RMP Amendments 

would be affected; 4) the allegations of potential security risks to 

regulated facilities and surrounding communities such that the revised 

rule may, inadvertently, create harms; and 5) the retention of the 
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effective regulatory status quo. 82 Fed. Reg. at 27,136/2; 27,137/2; 

27,138/2; 27,139/2-40/1; 27,140/3-41/1; 27,141/3; RTC at 14, 24-25, 28. 

EPA also considered both the potential benefits of the RMP 

Amendments that could be lost due to the Delay Rule, and the costs of 

not delaying the effective date. See, e.g., 82 Fed. Reg. at 27,139/2-3. 

EPA explained that in the RMP Amendments rulemaking, EPA did not 

quantify the benefits, making "a quantification of forgone benefits 

during the period of delay speculative at best." Id. (emphasis added). 

EPA also noted that since most provisions of the RMP Amendments 

required compliance in 2021, the Delay Rule would not affect any 

benefits from such compliance. Id. 

EPA also acknowledged that some administrative petitioners 

argued that allegedly "new" provisions in the final RMP Amendments 

may pose security risks and increased burdens to regulated facilities 

and nearby communities and emergency responders. Id. at 27,139/3. It 

is reasonable for EPA to delay and reexamine the RMP Amendments 

"when the Agency becomes aware of information ... that suggests one 

or more of these provisions may potentially result in harm to regulated 

entities and the public." Id. EPA concluded that this possible harm, 
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weighed against "the speculative but likely minimal nature of the 

forgone benefits, form[ed] another rational basis" for the Delay Rule. Id. 

at 27,139/3. 

EPA also reasonably articulated its rationale for selecting a 20-

month delay. Id. at 27,140/1. "The text and structure of the Act suggest 

that judgments about the permissible duration of a Clean Air Act 

reconsideration proceeding are fact bound and case specific." Mexichem, 

787 F.3d at 555. EPA explained 20 months would allow EPA to: 

"evaluate the objections raised by the various petitions for 

reconsideration;" develop and publish any notices to solicit "comment on 

a broad range of legal and policy issues" during reconsideration; allow 

sufficient opportunity for public comment; allow EPA sufficient time to 

evaluate and respond to comments; and, "take any possible regulatory 

actions, which could include proposing and finalizing a rule to revise" 

the RMP Amendments. 82 Fed. Reg. at 27,140/1. As EPA also 

explained, "[m]any of the decisions underlying the [RMP] Amendments 

are policy preferences based on weighing factors in the record that could 

be rationally assessed in different ways." Id. at 27,136/1. Having 

outlined its anticipated process and noted the breadth of potential 
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issues and related complexity, EPA articulated a reasonable basis for 

selecting a 20-month delay, a length "reasonably proportionate to the 

gravity and complexity of the rulemaking."14 Mexichem, 787 F.3d at 

555; see also id. at 554-55 (rejecting claim of unreasonable delay where 

EPA projected reconsideration proceedings would last four years). 

Movants nonetheless argue the Delay Rule is arbitrary and 

capricious because EPA is allegedly reversing course without 

acknowledging doing so, and without "providing any reasoned basis for 

rejecting or revising the conclusions made during the [RMP 

Amendments] rulemaking." Mot. at 21-24. However, this argument 

turns on a mischaracterization of the rule. The reasoned basis of the 

Delay Rule is to allow EPA time to reconsider the RMP Amendments 

and the conclusions made during that rulemaking while avoiding the 

"substantial compliance and implementation resource burden [of the 

rule] when the outcome of the review is pending." 82 Fed. Reg. at 

27,136/2. The broad analysis that Movants demand may be appropriate 

14 EPA published a Request for Information on July 31, 2014 (79 Fed. 
Reg. 44,604), which informed the proposed RMP Amendments 
published nearly 20 months later, on March 14, 2016. 82 Fed. Reg. at 
4599/2. The final RMP Amendments were published 10 months later on 
January 13, 2017. 
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or necessary if EPA proposes to revise the regulatory requirements of 

the RMP Amendments, but that would occur in a subsequent regulatory 

action. See id. at 27,140/1-2; Clean Air Council, 2017 WL 2838112, at 

*9. All EPA is required to do in the Delay Rule, however, is articulate a 

reasoned basis for why the revised effective date is better than the 

original date, because that is all the Delay Rule changes.15 

As EPA explained supra at 21-22, Movants' argument (Mot. at 19-

20) that the Delay Rule contradicts EPA's findings on compliance 

deadlines is based on a faulty comparison of apples and oranges. 

Moreover, EPA did not "concede" (Mot. at 24) that changes to the 

compliance deadlines are inevitable. 82 Fed. Reg. at 27,137/2. Rather, 

EPA recognized that the RMP Amendments may change, but EPA has 

not yet issued a proposed rule on reconsideration or solicited public 

comment, let alone prejudged the outcome. See id. at 27,136/1-2, 

27,137/3. Accordingly, EPA explained that compliance deadlines will 

15 Although Movants allege that EPA did not consider alternatives to 
"total delay" (Mot. at 25-26), EPA did consider and respond to a 
comment that the 2018 compliance deadline should be allowed to come 
into effect, 82 Fed. Reg. at 27,142/1-2, as well as to comments opposing 
any delay in the effective date. Id. at 27,138/3-40/1. No other commenter 
suggested EPA consider a partial delay. 
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need to be addressed as part of future regulatory action during 

reconsideration. Id. at 27,137/2.16 Movants will have the opportunity to 

comment on any proposed substantive changes and any related 

compliance deadline issues during reconsideration. 

Movants also contend that "EPA previously considered and 

rejected most of the reconsideration petitioners' objections," but offer 

only a "see generally" citation to a 254-page response to comments 

document in support. Mot. at 23. This argument goes to the convening 

of the reconsideration proceeding, which is not before the Court. 

Moreover, absent specific support, this broad allegation does not permit 

a detailed response. On the noted issue of information-sharing and 

security, EPA reasonably concluded that commenters did not have a 

sufficiently practical opportunity to address information sharing and 

security risks with the knowledge of and opportunity to consider the 

implications of the West, Texas, arson finding. See 82 Fed. Reg. at 

27,137/3; RTC at 33-34. 

16 Movants' allegation of "[u]nexplained reversal" (Mot. at 24-25) is thus 
contradicted by the record. See also RTC at 15-16 (responding to 
Petitioners' comments regarding Administrator Pruitt's involvement). 
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Finally, the fact that the Agency has not yet finalized the complete 

list of issues it will reconsider does not prove the reasoning underlying 

the Delay Rule to be arbitrary and capricious. See Mot. at 25-26. EPA 

has granted section 7607(d)(7)(B) reconsideration on one ground; 

indicated it expects to solicit further public comment on other grounds 

raised in the three administrative petitions for reconsideration, such as 

the potential security risks associated with provisions of the final RMP 

Amendments alleged to have not been sufficiently noticed for comment; 

and has stated it will take comment on a "broad range of legal and 

policy issues." 82 Fed. Reg. at 27,140/1. EPA weighed these 

considerations and others in reasonably exercising its authority to 

promulgate the Delay Rule. This reasonable determination is entitled to 

deference. See Clean Air Council, 2017 WL 2838112, at *9. That EPA 

was not prepared to enumerate every issue to be noticed for comment 

during reconsideration in the Delay Rule does not prove the reasoning 

for the Delay Rule legally infirm. See 82 Fed. Reg. at 27,139/1-2. 

C. Petitioners' Arguments Fall Far Short of the High Standard 
for Summary Vacatur. 

For the reasons explained above, Petitioners have failed to 

establish any likelihood of success on the merits, but summary vacatur 
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is especially unwarranted. Such relief is "rarely granted" and is 

appropriate only where "the merits are 'so clear, plenary briefing, oral 

argument, and the traditional collegiality of the decisional process 

would not affect [the Court's] decision."' D.C. Cir. Handbook at 36 

(citation omitted). As discussed above, however, and as confirmed by the 

Court's very recent decision in Clean Air Council, 2017 WL 2838112, at 

*9, EPA has considerable discretion under the statute to adopt notice

and-comment deferral rules such as the one at issue here, and it is 

highly inappropriate to short-circuit judicial review of this record-based 

decision through summary proceedings. Furthermore, as noted above, 

Petitioner's argument (Mot. at 14) that 42 U.S.C. § 7607(d)(7)(B) limits 

EPA's authority to stay or defer compliance deadlines pursuant to other 

statutory provisions relates to an issue that this Court has expressly 

left unresolved, Mexichem, 787 F.3d at 558, making this an even less 

appropriate case for summary disposition. See D.C. Cir. Handbook at 36 

("Parties should avoid requesting summary disposition of issues of first 

impression for the Court."). 
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II. PETITIONERS HAVE NOT DEMONSTRATED THEY WILL 
SUFFER IRREPARABLE HARM IN THE ABSENCE OF A 
STAY. 

To establish irreparable harm, a petitioner must demonstrate an 

injury that is "both certain and great; it must be actual and not 

theoretical." Wisconsin Gas Co. v. FERC, 758 F.2d 669, 674 (D.C. Cir. 

1985) (emphasis added). The petitioner must show that "[t]he injury 

complained of [is] of such imminence that there is a clear and present 

need for equitable relief to prevent irreparable harm." I d. (citation 

omitted). The movant must "substantiate the claim that irreparable 

injury is 'likely' to occur," and "show that the alleged harm will directly 

result from the action which the movant seeks to enjoin." Id. Movants 

have failed to satisfy this standard. 

Contrary to Movants' assertion (Mot. at 26), EPA did not find that 

the RMP Amendments would "prevent and reduce" the irreparable 

harm Movants allege will occur during the 20-months delay of the 

effective date. EPA stated it "anticipate[d] that promulgation and 

implementation of [the RMP Amendments] would result in a reduction 

of the frequency and magnitude of damages from releases," but 

explained that it was "unable to quantify what specific reductions [in 
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accidents and releases] may occur as a result" of the RMP Amendments. 

82 Fed. Reg. at 4597/2-3; see also RTC at 30. Indeed, a principal set of 

arguments in the reconsideration petitions is that the rule, as presently 

conceived at least, may actually do more harm than good. And even 

EPA's original analysis failed to show clearly why the Agency believed 

the benefits of the rule outweighed its costs. See 82 Fed. Reg. at 27,138-

39. Movants offer no evidence to support their assertion (Mot. at 31) 

that the regulated community's preparation-in the absence of the 

Delay Rule-between now and February 19, 2019, to meet compliance 

deadlines in 2020 and 2021 would have prevented the harms alleged. 

Even assuming arguendo that Movants are correct that there is 

"certainty" that harm will occur during the 20-month delay, Mot. at 26-

27, Movants have not established causation by the Delay Rule. Indeed, 

the bulk ofMovants' irreparable harm analysis (Mot. at 27-31) speaks 

broadly of the harms that occur because of industrial accidents, and 

discusses the frequency of such accidents. While these accidents and the 

resulting harm are undoubtedly real, Movants fail to establish that 

predicted harms "will directly result from" the Delay Rule. Wisconsin 

Gas, 758 F.2d at 674. 
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Of the eighteen declarations submitted by Movants (Exs. 3-20), 

none makes a direct connection between harms that are likely to occur 

before February 2019 and the Delay Rule. Several articulate 

generalized concerns about benefits that may be lost if the RMP 

Amendments are repealed, revised or delayed, but none can or do tie 

irreparable harm to the Delay Rule because with one relevant 

exception, the Delay Rule does not affect any of the major compliance 

deadlines in the RMP Amendments. 

That exception is the deferral from March 2018 to February 2019 

of the compliance deadline for new provisions on emergency planning 

coordination. See supra at 9-11, 22. Movants contend that this delay 

alone warrants a stay, but offer only speculation regarding whether the 

11-month delay will cause them irreparable harm. Mot. at 31-32. 

Moreover, even if Movants could establish irreparable harm from this 

delay, that causal harm could not occur before March 14, 2018, the 

original compliance deadline established by the RMP Amendments. 

Since that former deadline is 8 months away, any such injury cannot be 

"of such imminence that there is a clear and present need for equitable 

relief to prevent irreparable harm." Wisconsin Gas, 758 F.2d at 67 4 

37 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00008634-00048 



(emphasis added). A stay premised on these grounds is thus premature 

at best. 

Furthermore, Movants have not carried their burden of showing a 

likelihood that such future harm will occur. Existing RMP regulations 

require facilities to coordinate with community emergency responders. 

See supra at 9-11, 22; 40 C.F.R. § 68.90(b)(1)-(2) & 68.95(c); 82 Fed. 

Reg. at 27,142/1. All facilities must continue to have appropriate 

mechanisms in place to notify emergency responders in event of an 

accidental release. 40 C.F.R. § 68.90(b)(3), § 68.95(a)(1)(iii). Local 

emergency planning committees have EPCRA authority to obtain much 

of the substantive information required to be disclosed by the RMP 

Amendments, although not all sources are located in an area with a 

functional local emergency planning committee. See 82 Fed. Reg. at 

4656/1. Existing regulatory requirements and EPCRA authority thus 

significantly mitigate any potential negative impacts from the 11-month 

delay and decrease the likelihood that any such harm would occur. 17 

17 Moreover, Movants have not demonstrated imminent irreparable 
harm attributable to the delayed implementation of revisions to 40 
C.F.R. § 68.93 not mitigated by the other existing regulatory 
requirements. 
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III. A STAY WOULD CAUSE HARM TO OTHERS AND WOULD 
NOT SERVE THE PUBLIC INTEREST. 

The harm to others and the public interest also militate in favor of 

denying the requested stay. Movants essentially seek to require more 

than 12,000 regulated facilities to begin incurring costs of compliance 

with the RMP Amendments despite the possibility of material revisions 

through reconsideration. Both EPA and the public-and Movants-have 

an interest in assuring that regulations are subject to meaningful public 

input and reflect EPA's best-considered judgment. See, e.g., Yakus v. 

United States, 321 U.S. 414, 437 & n.5, 440 (1944) (noting the public 

interest in a "centralized, unitary scheme of review" of the relevant 

regulations); Hankins v. Norton, Civ. A04CV02196, 2005 WL 2141007, 

at *15 (D. Colo. Sept. 2, 2005) ("The public has a generalized interest in 

having administrative matters resolved in an orderly fashion, and by an 

agency having the expertise and discretion to deal competently and 

expeditiously with such matters."). 

Movants only argue that a stay will not harm EPA. Mot. at 33. 

This extremely narrow analysis is inconsistent with the third factor of 

the stay test, which does not limit its inquiry to other parties to the 

litigation. Movants offer no analysis of the potential harms to members 
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of the regulated community and the broader public18 that would arise 

from a stay of the Delay Rule. As EPA noted, some of the administrative 

petitioners for reconsideration argue that provisions of the RMP 

Amendments allegedly not included in the proposed rule "may actually 

increase the risks and burdens to states, local communities, emergency 

responders, and regulated entities rather than fixing the problems 

identified in the proposed rule." 82 Fed. Reg. at 27,139/3; see also Doc. 

#1683089 at 2 (motion of 12 States to intervene). 

Finally, as to the last prong, the public has a wide range of 

interests. Congress recognized the competing public interests when it 

identified, as goals of the CAA, protecting the "productive capacity of 

[the nation's] population," 42 U.S.C. § 7401(b)(1), and "[insuring] that 

economic growth will occur ... consistent with the preservation of 

existing clean air resources," 42 U.S.C. § 7470(3). The Delay Rule 

strikes a balance among these interests by allowing the Agency to 

consider whether to revise aspects of the RMP Amendments after 

allowing for full public comment on the implications of the arson finding 

18 Such parties have petitioned for review of the RMP Amendments, see 
No. 17-1085, and moved to intervene here, Doc. #s 1682346 & 1683019. 
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and on elements of the RMP Amendments alleged not to have been a 

logical outgrowth of the proposed rule. In weighing the consequences of 

regulatory uncertainty and alleged security risks against the minimal 

impact of the delay to the 2018 compliance deadline (see supra at 27-29, 

37-38) and the benefits of an orderly public process, the public interest 

lies in denying Movants' requested stay. 
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CONCLUSION 

For the foregoing reasons, the Court should deny Petitioners' 

motion for a stay and expedited consideration, or, in the alternative, for 

summary vacatur. 
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SUMMARY OF ARGUMENT 

The Clean Air Act expressly prohibits using reconsideration as a reason to 

postpone the effectiveness of a final rule for longer than three months. Yet in this 

case, EPA has postponed the effective date of chemical disaster prevention 

regulations for far longer, until February 2019. See 82 Fed. Reg. 27,133 (June 14, 

2017) ("Delay Rule") (postponing 82 Fed. Reg. 4594 (Jan. 13, 2017) ("Chemical 

Disaster Rule")). EPA may not flout the clear three-month restriction in 42 U.S.C. 

§ 7607( d)(7)(B) by characterizing its action as a revision rule that changes only the 

effective date. In postponing the effective date by twenty months EPA in essence 

repeals the Chemical Disaster Rule, while trying to evade the agency's obligation 

to show why its preferred new course is both lawful and better. The ability to 

consider changing a policy does not allow EPA to put a final rule embodying that 

policy in purgatory for however long a reconsideration process may take. A new 

administration may not postpone a rule as a shortcut around binding legal 

constraints on its authority. In light of EPA's clear violations of the Clean Air Act 

and reasoned decisionmaking, and the irreparable harm caused by the Delay Rule, 

this Court should grant summary vacatur, or in the alternative, a stay and expedited 

briefing. 
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ARGUMENT 

I. SUMMARY VACATUR SHOULD BE GRANTED. 

A. EPA's Postponement of the Effective Date Contravenes the Clean 
Air Act's Text and Purpose. 

1. § 7607(d)(7)(B) Plainly Prohibits Delays Based on 
Reconsideration. 

The text of the Clean Air Act means what it says: a reconsideration 

proceeding "shall not postpone the effectiveness of the rule" except "for a period 

not to exceed three months." 42 U.S.C. § 7607(d)(7)(B); see Barnhart v. Sigmon 

Coal Co., 534 U.S. 438, 462 (2002) ("When the words of a statute are 

unambiguous, ... 'judicial inquiry is complete."') (citations omitted). Section 

7607( d)(7)(B) specifically prohibits using a reconsideration proceeding as a reason 

for postponing a final rule. Lead Indus. Ass 'n, Inc. v. EPA, 64 7 F .2d 1184, 1186 

(D.C. Cir. 1980). The text implements Congress's clear intent to prevent the use of 

reconsideration as a "delay tactic." S. Rep. No. 101-228, at 312 (1989), reprinted 

in 1990 U.S.C.C.A.N. 3385, 3755. The clarity of the statute should be the end of 

the matter: the Delay Rule is prohibited under Chevron step one, because it cannot 

be reconciled with the statute's plain language. Chevron v. NRDC, 467 U.S. 837, 

842-43 (1984). 

To avoid the Act's plain language, EPA asks the Court to transmogrify the 

phrase "shall not postpone" into "does not itself automatically postpone," such that 

the three-month stay allowed under§ 7607( d)(7)(B) "merely provides one option" 

2 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00008635-00008 



for a stay. EPA Br. 24-25, DN1683338. But treating this provision as optional 

writes the phrase "shall not postpone" out of the statute entirely. Cf Council for 

Urological Interests v. Burwell, 790 F.3d 212, 228 (D.C. Cir. 2015) ("[O]nly 

Congress can rewrite [a] statute."). EPA cannot tum an unambiguous prohibition 

into an "option." EPA Br. 24; see Carcieri v. Salazar, 555 U.S. 379, 395 (2009) 

(courts must "give effect to every provision of the statute"). Congress's objective 

is not served if all EPA had to do to circumvent this limit was take comment on a 

delay pending reconsideration. The only way to read§ 7607(d)(7)(B) is as a 

blanket prohibition on postponement based on reconsideration. 

EPA's alternative assertion that the three-month restriction in 

§ 7607(d)(7)(B) is limited to mandatory reconsiderations is also belied by the Act's 

text. The constraint that such proceedings "shall not postpone the effectiveness of 

the rule" would mean little if EPA could evade this restriction simply by saying the 

agency is doing a mandatory reconsideration plus maybe more. The Act directs 

that "[ s ]uch reconsideration [i.e., under § 7 607 ( d)(7)(B)] shall not postpone" a rule, 

no matter how much else EPA might do. Cf Uti!. Air Regulatory Grp. v. EPA, 

134 S. Ct. 2427, 2446 (2014) ("[A]n agency may not rewrite clear statutory terms 

to suit its own sense of how the statute should operate."). EPA identifies no 

ambiguity in the text of§ 7607( d)(7)(B); regardless, its skewed interpretation is 

impermissible. There is just one way to read§ 7607(d)(7)(B) that makes any 
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sense: as a binding constraint on EPA's authority to postpone rules based upon 

reconsideration, with a narrow three-month exception. Cf TRW v. Andrews, 534 

U.S. 19, 28 (2001) ("Where Congress explicitly enumerates certain exceptions to a 

general prohibition, additional exceptions are not to be implied."). Even if there 

were any ambiguity, EPA's own confusion about the meaning of§ 7607(d) and 

what authority it is relying on would negate any claim of deference. 1 

2. EPA Cannot Circumvent The Specific Statutory Prohibition On 
Postponement By Citing General Authority. 

As the three-month limit on any reconsideration delay is not optional, EPA 

cannot evade§ 7607(d)(7)(B)'s plain prohibition on the action contained in the 

Delay Rule. EPA cannot contort "discretion to reconsider a regulation" into a 

claimed ability to reset an effective date however it likes. EPA Br. 23-25 (citing 

Clean Air Councilv. EPA, No. 17-1145,2017 WL 2838112, at *4 (D.C. Cir. July 

3, 2017)) ("CAC'). Whether EPA cites§ 7412(r)(7) or some unmoored "inherent 

authority to reconsider," EPA Br. 17, 24, EPA may not put a Clean Air Act rule in 

its entirety on hold for however long that proceeding may take, through a sleight-

of-hand change to its effective date. 

1 The proposed rule cites only§ 7607(d). 82 Fed. Reg. 16,146, 16,148 (Apr. 3, 
2017). The final rule cites§ 7607(d), and a fleeting reference to§ 7412(r)(7), 82 
Fed. Reg. at 27,135. Now EPA abandons§ 7607(d) and focuses on§ 7412(r)(7) as 
"fundamental regulatory authority." EPA Br. 17, 23. 
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This Court did not decide otherwise in Clean Air Council, as opposing 

parties contend, EPA Br. 24-25; RMP Br. 16, DN1683358. The Court held that 

EPA's three-month stay of a final rule pending reconsideration was unlawful 

because it had not satisfied § 7 607 ( d)(7)(B)' s mandatory reconsideration test. 

2017 WL 2838112, at *4. In vacating that stay, the Court acknowledged that its 

opinion did not "limit[] EPA's authority to reconsider the final rule." Id at *9. 

Clean Air Council did not prematurely review or decide the legality of the outcome 

of a notice-and-comment process that was not yet final, or preauthorize further 

delay. Cf In re Murray Energy, 788 F.3d 330, 334 (D.C. Cir. 2015) ("a proposed 

... rule is not final agency action subject to judicial review")).2 

3. Section 7412(r)(7) Does Not Authorize The Delay Rule. 

EPA cannot avoid the plain text of§ 7607(d)(7)(B) by turning to 

§ 7412(r)(7). Even assuming that EPA may select an effective date when 

promulgating§ 7412(r)(7) regulations, this provision does not give it "broad 

discretion" for the "selection of [a] new effective date" due to reconsideration, 

EPA Br. 17, 23 (emphasis added). Instead, it "is 'axiomatic' that 'administrative 

2 The extent of the AP A § 705 stay authority EPA mentions in passing through 
reference to a dissent of this Court was explicitly disclaimed by EPA and is not at 
issue here. 82 Fed. Reg. at 27,137; see Mexichem Specialty Resins v. EPA, 787 
F.3d 544, 558 (D.C. Cir. 2015) (denying stay without determining whether 
§ 7607(d)(7)(B) limits APA stay authority); id. at 562 (Kavanaugh, J., dissenting) 
("To be sure, the Clean Air Act imposes a 3-month limit on stays pending agency 
reconsideration.") (emphasis removed). 
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agencies may act only pursuant to authority delegated to them by Congress."' 

CAC, 2017 WL 2838112, at *4 (citation omitted); see also Nat'! Min. Ass 'n v. 

Interior, 105 F.3d 691, 694 (D.C. Cir. 1997) ("NMA") ("the power to issue 

regulations is not the power to issue any regulations" (quotation omitted)). 

First, as EPA admits, any authority under§ 7412(r)(7)(A) is limited to 

setting effective dates "assuring compliance as expeditiously as practicable" with 

promulgated regulations. EPA Br. 19-20 (quoting§ 7412(r)(7)(A)). But the Delay 

Rule was promulgated precisely to prevent the obligation to start achieving 

compliance with the "Chemical Disaster Rule, not to "assure compliance." 82 Fed. 

Reg. at 27,139; EPA-HQ-OEM-2015-0725-0881 at 19-21 ("RTC-2"). The Delay 

Rule is not authorized by§ 7412(r)(7) when it removes compliance obligations 

rather than assuring compliance. 

Second, an effective date that is 20 months out - 11 months past an essential 

compliance deadline - does not deserve the label given; it is a "non-effective" date. 

82 Fed. Reg. at 27,142 ("Compliance with all of the rule provisions is not required 

as long as the rule does not become effective."). A§ 7412(r)(7) effective date is 

intended to provide a short window of notice before facilities are required to 

comply or prepare to comply. See 42 U.S.C. § 7412(r)(7)(E) (describing§ 7412(r) 

effective dates). The transparent purpose of the Delay Rule, however, is to stall the 

rule during reconsideration. See 82 Fed. Reg. at 27,133 (stating purpose is "to 
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consider petitions for reconsideration ... and take further regulatory action ... 

which could include ... to revise or rescind"). EPA Br. 3, 20; 82 Fed. Reg. at 

16,149 (limiting comment to postponement for reconsideration); RTC-2 at 21, 24 

(same). Comparing the Chemical Disaster Rule's effective date, which EPA set in 

conjunction with the rule's compliance dates to give "necessary" time to achieve 

full compliance, with the Delay Rule, calculated to match EPA's reconsideration 

timing instead, plainly illustrates the difference between selecting an effective date 

and postponing one. Compare 82 Fed. Reg. at 4676, 4678 tbl.6, with 82 Fed. Reg. 

16,149; 82 Fed. Reg. at 27,133, 27,142. EPA's action is a delay pending 

reconsideration prohibited by§ 7607(d)(7)(B)- not a rule amendment that might 

otherwise be authorized by§ 7412(r)(7). 

This Court has repeatedly held that agencies may not use their general 

rulemaking authority to override a more specific statutory directive. NMA, 

105 F.3d at 694 ("general rulemaking provisions ... do not ... permit [agency] to 

trump Congress's specific statutory directive"). In NRDC v. Reilly, 976 F.2d 36, 

41 (D.C. Cir. 1992), the court applied this principle to§ 7607(d)(7)(B) and held 

that "the EPA had no authority to stay the effectiveness of a promulgated standard 

except for the single, three-month period authorized by section 307( d)(7)(B)." 

Although§ 7412(r)(7) contains no date-certain deadline, Reilly's fundamental 

logic is no less applicable here, as this Court has repeatedly cited Reilly for its 

7 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00008635-00013 



broader holding. See, e.g., Am. Petroleum Inst. v. EPA, 52 F .3d 1113, 1119 (D.C. 

Cir. 1995) ("API") (holding that EPA may not use general rulemaking authority to 

override a more specific statutory directive constraining EPA's authority) (citing 

Reilly, 976 F.2d at 41); NMA, 105 F.3d at 694 (same). If the prohibition in 

§ 7607(d)(7)(B) could be overridden by§ 7412(r)(7) (or any general rulemaking 

authority), this prohibition would be a nullity. Moreover, timeliness does matter in 

§ 7412(r)(7), as it includes a clear directive that "requires 'an effective date ... 

assuring compliance as expeditiously as practicable."' EPA Br. 19-20 (emphasis 

changed). 

Thus, EPA's belated attempt to rely on§ 7412(r)(7) as authorizing an end

run around§ 7607(d)(7)(B) fails under Chevron step one, as well, because it is 

inconsistent with the statutory scheme and basic canons of statutory construction. 

The only way to harmonize the two provisions is to recognize one contains a 

general rulemaking power and one contains a specific limit that narrows that 

general power and "defines the relevant functions of EPA in [the] particular area" 

of reconsideration. API, 52 F.3d at 1119. Even if there were any ambiguity, EPA 

has provided no permissible interpretation of its claimed authority that reconciles 

both provisions. The confusing evolution of its claimed authority (still 

unexplained in the Final Rule) shows that, even if it had done so, such a position 

would receive no deference. Supra n.1; see Bowen v. Georgetown Univ. Hasp., 
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488 U.S. 204, 213 (1988) ("Deference to what appears to be nothing more than an 

agency's convenient litigating position would be entirely inappropriate."); see also 

Encino Motorcars v. Navarro, 136 S. Ct. 2117, 2126 (2016) (holding that 

interpretation with an "unexplained inconsistency" deserves no deference). 

Regardless, even if it were EPA's first word on the effective date, the Delay 

Rule violates, and is not authorized by, § 7412(r)(7). As EPA admits, "the statute 

requires 'an effective date . . . assuring compliance as expeditiously as 

practicable,"' EPA Br. 19-20 (quoting§ 7412(r)(7)(A), and EPA must satisfy 

certain requirements under§§ 7412(r)(7)(A) and (B), EPA Br. 17-18,22. The 

Delay Rule did not meet these requirements, nor could it when designed to assure 

non-compliance with protections originally promulgated under§ 7412(r)(7). Mot. 

18-21. Moreover, the Delay Rule does not satisfy§ 7412(r)(7) as the agency 

contends, simply because it has left the pre-existing regulations in place. EPA Br. 

19, 22. EPA determined the Chemical Disaster Rule would better protect workers 

and communities from the significant ongoing threat of chemical disasters than 

those rules. See infra Pt. II; Mot. 9, 23; see also, e.g., 81 Fed. Reg. 13,638, 

13,671-72 (Mar. 14, 2016). As EPA contends it has not changed these factual 

conclusions in the Delay Rule, they remain in force. E.g., 82 Fed. Reg. at 27,141; 

EPA Br.at 21-22; see also EPA, Risk Management Program Final Rule Q&A at 1 

(June 2017) ("Fact Sheet") ("EPA's changes to the RMP rule will help protect 
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local first responders, community members and employees from death or injury 

due to chemical facility accidents.").3 Concerns about uncertainty or what is 

"practicable" while awaiting a reconsideration decision, EPA Br. 18-20, are not 

concerns about assuring expeditious compliance, but about delaying it while EPA 

reconsiders. None of the alleged "security risks" or other hypotheticals cited is an 

actual finding. EPA Br. 19; 82 Fed. Reg. at 27,141 ("EPA has not concluded [the 

Chemical Disaster Rule] would increase such risks"); see also EPA-HQ-OEM-

2015-0725-0729 at 195-96, 199-200,247-48 ("RTC-1") (rejecting security risk 

allegations). 

B. The Delay Rule Is A Textbook Example Of Arbitrary And 
Capricious Agency Action. 

1. EPA Must Provide A "More Detailed Justification" For 
Disregarding Fact Findings. 

EPA cannot dispute that the Delay Rule contradicts core fact-findings in the 

Chemical Disaster Rule. EPA previously found the Chemical Disaster Rule would 

achieve a long list of health and safety benefits; it now describes the lives saved 

and people protected to be "speculative but likely minimal." Compare EPA Br. 29 

with 82 Fed. Reg. at 4683,4684 tbl.18; RTC-1 at 246-47; infra Pt. II.A. The 

3 https://www.epa.gov/sites/production/files/2017-
06/documents/rmp_final_rule_qs_and_as_6-12-17 _O.pdf (agency fact sheet 
amended June 2017 to note delayed effective date) (Attachment 1). 

10 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00008635-00016 



record4 is replete with examples of how the Delay Rule disregards and contradicts 

facts the agency previously found, including the core fact that the Chemical 

Disaster Rule would prevent and reduce harm from accidents like those that have 

been occurring at a rate of at least eight per month. See, e.g., Mot. 21-24, 27-29 & 

fig.1; Petrs' Comments 27-28, EPA-HQ-OEM-2015-0725-0861. In "disagree[ing] 

that further delaying the final rule's effective date will cause such harm," 82 Fed. 

Reg. at 27,138, EPA flatly contradicts the agency's prior findings that (1) the 

Chemical Disaster Rule was indeed necessary to prevent serious harm to life, 

health, and welfare, see, e.g., 82 Fed. Reg. at 4597-98, 4684 (describing benefits); 

Regulatory Impact Analysis 73-77 (Dec. 16, 2016), EPA-HQ-OEM-2015-0725-

0734 (benefits); 82 Fed. Reg. at 4604, 4607, 4616, 4656, 4665 (describing new 

requirements as "needed" and "necessary"); id. at 4600 (describing final rule as 

"advanc[ing] process safety where needed"); Fact Sheet, supra n.3 at 1 (Chemical 

Disaster Rule "necessary" because so many disasters still occurring); Mot. 6-1 0; 

and (2) that all the time EPA allowed for the compliance deadlines was 

"necessary" for facilities to be able to achieve full compliance. 82 Fed. Reg. at 

4676. Contradicting these findings, the Delay Rule "defers the obligation to 

comply with ... emergency response coordination" requirements, EPA Br. 9, and 

4 EPA promulgated the Delay Rule as part of the same docket in which it 
promulgated the Chemical Disaster Rule, EPA-HQ-OEM-2015-0725. 
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removes the obligation for all other immediate compliance steps needed to ensure 

full compliance by other deadlines. 82 Fed. Reg. at 27,136, 27,142 (describing 

purpose and effect). EPA cannot abandon its prior determinations in favor of 

speculation about regulatory uncertainty, costs or risks not shown to be present 

and, regardless, that EPA already rejected. See supra Pt. I.A.3, infra Pt. I.B.3 

(discussing speculative nature of alleged concerns). 

EPA must provide a "more detailed justification" here, because the Delay 

Rule "disregard[ s] facts and circumstances that underlay or were engendered by 

the prior policy." FCC v. Fox, 556 U.S. 502, 515-16 (2009); Mot. 21-23. EPA 

acknowledges the "analysis that Movants demand may be appropriate," and admits 

the record does not contain it. EPA Br. 30. But EPA tries to punt, promising that 

justification in "subsequent regulatory action" upon completion of reconsideration. 

Id. at 31. 

If EPA were reconsidering the Chemical Disaster Rule without postponing 

the Rule, the agency could undertake this analysis later. But in postponing the 

effective date, EPA renders the rule a "nullity" now, so it cannot put off justifying 

such a change. EDF v. Gorsuch, 713 F.2d 802, 813 (D.C. Cir. 1983); Encino, 136 

S. Ct. at 2126. The effective date "is all the Delay Rule" formally changes, EPA 

Br. 31, but this change means everything. It nullifies the entire Chemical Disaster 

Rule through 2019. "Suspension" of a regulation "until the agency completes a 
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full notice and comment rulemaking proceeding" is "a paradigm of a revocation" 

and requires scrutiny now, as well as in the future if EPA indeed makes further 

changes. Pub. Citizen v. Steed, 733 F.2d 93, 98 (D.C. Cir. 1984). 

2. The Delay Rule Also Fails Regular Requirements For Reasoned 
Decisionmaking By Nullifying A Rule Now Because It Might 
Change In The Future. 

EPA's action also fails the well-established test for reasoned decisionmaking 

because EPA has nullified an entire "old policy," (the Chemical Disaster Rule), 

"[w]ithout showing that the old policy is unreasonable." Pub. Citizen, 733 F.2d at 

102. It is arbitrary and capricious for an agency "to say that no policy is better 

than the old policy solely because a new policy might be put into place in the 

indefinite future." I d. The Delay Rule suspends the Chemical Disaster Rule for 20 

months even though EPA "has not concluded" there is anything wrong with it. 82 

Fed. Reg. at 27,141. None of the laundry list of supposed "good reasons" EPA 

cites for the delay (EPA Br. 27-28) is a factual conclusion, supported by the record, 

that nullification of the Chemical Disaster Rule is "better" than having that rule in 

place. Id. 

The mere possibility of change in the future and some "uncertainty" in the 

meantime, id, cannot justify suspending a final rule that has robust record support 

showing it is necessary to prevent and reduce serious harm. Pub. Citizen, 733 F.2d 

at 102 ("Without showing that the old policy is unreasonable, for [an agency] to 
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say that no policy is better than the old policy solely because a new policy might 

be put into place in the indefinite future is as silly as it sounds."). If this were 

lawful, EPA could suspend almost any rule it wanted by the rationale that the 

agency might someday change it, without addressing the record or the original 

basis for that rule, and even further delay this rule indefinitely. Such a power of de 

facto repeal would contravene fundamental tenets of reasoned decisionmaking. 

See, e.g., Pub. Citizen, 733 F.2d at 98 ("agency must cogently explain why it has 

exercised its discretion in a given manner.") (citing Motor Vehicle Mfrs. Ass 'n v. 

State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 48 (1983)). 

3. The Delay Rule Is Arbitrary Because It Is Based On 
Hypothetical Concerns. 

The "allegations of potential security risks" and the hypothetical that the 

Chemical Disaster Rule "may, inadvertently, create harms," are just that: 

allegations. EPA Br. 27. EPA "has not concluded that [the Chemical Disaster 

Rule] would increase [security] risks." 82 Fed. Reg. at 27,141. Nor has it found 

any other actual defect in that rule that justifies delaying it. See EPA Br. 20 & n.11 

(EPA does not "know whether or how the RMP Amendments will be revised."); 82 

Fed. Reg. at 27,136, 27,140. 

The sole objection EPA cites as grounds for reconsideration, the 

announcement of possible arson at West, Texas, before the end of the Chemical 

Disaster Rule comment period, provides no basis to sideline the rule. EPA 
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promulgated broadly-applicable updates to its RMP framework. Mot. 6-10; RTC-1 

at 24 7-48 (rejecting contentions that EPA should "address the specific issues raised 

by the West Fertilizer Company incident" because rule was based on "numerous 

chemical facility incidents."). The one set of targeted requirements focuses on 

industry sectors found to have the worst accident records (including petroleum 

refineries and chemical manufacturers), not fertilizer manufacturers. 82 Fed. Reg. 

at 4632. EPA designed the rule to protect Movants' members and other vulnerable 

members of the public from all kinds of chemical disasters. See, e.g., 81 Fed. Reg. 

at 13,648, 13,655, 13,663, 13,671, 13,673, 13,675, 13,677-78 (each discussing 

defects and failures of pre-existing RMP rule); see also id. at 13,648-49, 13,655-

56, 13,671, 13,674-75, 13-678 (each listing examples of disasters that prior rule 

failed to prevent because of these defects). 5 Bare "allegations" cannot rationally 

justify delaying a rule that contained final, well-supported fact-findings based on 

the record at all, much less for the extraordinary period of 20 months. 

C. Summary Vacatur Is A Proper And Efficient Remedy. 

The Clean Air Act is clear and EPA's action is so far outside the bounds of 

its authority, as shown by the motions briefing, that summary vacatur is 

appropriate. See, e.g., CAC, 2017 WL 2838112, at *4; see also United States v. 

5 EPA previously rejected intervenors' contention that non-compliance was the 
sole cause of prior accidents and that regulatory improvements were not needed. 
RTC-2 at 246. 
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Ron Pair Enters., 489 U.S. 235, 241 (1989) ("where, as here, the statute's language 

is plain, the sole function of the courts is to enforce it according to its terms.") 

(quotations omitted). Harm from EPA's delay cannot be remedied later. Lengthy 

review "would hand the agency, in all practical effect, the very delay in 

implementation" it seeks. Order, CAC (D.C. Cir. July 13, 2017), DN1683944 

(recalling mandate for fourteen days). 

II. A STAY PENDING LITIGATION IS WARRANTED. 

A. EPA's Delay Irreparably Harms Movants 

No party contests that the grave harm EPA found the Chemical Disaster 

Rule would prevent and reduce- e.g., death, injury, toxic exposure, and life 

disruption to industrial workers and fenceline community members, such as 

Movants' members- is "irreparable." Mot. 26-32; 82 Fed. Reg. at 4684 tbl.18; 

see, e.g., League of Women Voters v. Newby, 838 F.3d 1, 9 (D.C. Cir. 2016) 

("LWV''). Each way in which EPA and Intervenors question Movants' showing of 

irreparable harm should be rejected, as each requires ignoring EPA's own findings 

in the record that these harms would be prevented by the Chemical Disaster Rule 

and that record stands unless and until changed. E.g., EPA Br. 35-38. 

Contrary to opposing parties' arguments, EPA determined the Chemical 

Disaster Rule would reduce the "frequency and magnitude" of releases, including 

"fires and explosions, property damage, acute and chronic exposures or workers 
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and nearby residents to hazardous materials, and resultant damages to health," and 

would thereby reduce fatalities, injuries, and many other types of harm resulting 

from such incidents. 82 Fed. Reg. at 4683,4684 tbl.18; RTC-1 at 246-47. As EPA 

also found, "[t]he record reflects that the likelihood of severe accidents is greater in 

the sectors that must conduct [safer technology and alternatives analysis 

("STAA")]," including petroleum refineries and chemical manufacturers, which 

are sources that particularly threaten many ofMovants' members. 82 Fed. Reg. at 

4631; id. at 4632; Fendley Decl. ~~ 2-3, 19; Kelley Decl. ~ 2; Lilienfeld Decl. ~~ 8-

10; Marquez Decl. ~ 6; Medina Decl. ~~ 2-3; Moench Decl. ~ 6; Nibarger Decl. 

~~ 9-18, 21; Nixon Decl. ~ 1. These remain the agency's findings as EPA has not 

duly revised its conclusions, nor shown it could do so. See RTC-2 at 21, 24 

(stating "it is not necessary [now] for EPA to address the substance"). EPA's 

findings are consistent with those of other experts, such as the Chemical Safety 

Board, which has documented significant evidence of problems underlying past 

accidents that provisions of the Chemical Disaster Rule would prevent or mitigate. 

Mot. 33 (citing comments); Petrs' Comments 14-22 (summarizing information on 

accidents, CSB investigations, and findings). Thus, although opposing parties 

contend the Delay Rule will not "cause" the harms Movants describe, the record 

demonstrates that removing a rule designed to prevent and reduce those very harms 

will do just that. 
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In the Chemical Disaster Rule, EPA gave facilities just the time it found 

"necessary" to come into compliance after the March 14, 2017, effective date. 82 

Fed. Reg. at 4676. EPA concluded that meeting the compliance deadlines would 

require immediate steps that would prevent and reduce harm and which are 

necessary to assure compliance by each of the Rule's deadlines, including one in 

March 2018. 82 Fed. Reg. at 4676, 4678. Delaying the protective actions required 

by the rule deprives Movants' members of these protections and also irremediably 

puts off the day when full compliance, and so fewer chemical accidents, deaths, 

injuries, shelter-in-place and evacuation days, will finally be achieved at and near 

their workplaces and their homes. Removing the Delay Rule would prevent 

irreparable harm to Movants because ensuring all compliance deadlines in the rule 

take effect now would ensure compliance steps begin now. 82 Fed. Reg. at 4676 

(describing compliance time provided as "necessary" for a long list of tasks 

leading ultimately to full compliance by the deadlines, including training, research, 

changing risk management and information protocols); see also 82 Fed. Reg. at 

27,139 (EPA "does not wish to ... requir[ e] [regulated parties] to prepare ... , or ... 

immediately comply with, rule provisions"). 

As EPA and intervenors concede, if the Delay Rule were lifted, protections 

would begin immediately: facilities would start implementing requirements now to 

meet the rule's deadlines for expeditious compliance. RMP Mot. to Intv. at 3, 
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DN1682346 (absent Delay Rule, "facilities would be forced to incur costs 

immediately to comply with certain aspects of the [Chemical Disaster Rule]," e.g., 

training, changing manuals and operating procedures and conducting additional 

audits to prevent accidents); CSAG Br. 14-15, 20, DN1683392 ("facilities and 

local responders must begin implementing the requirements [of the Chemical 

Disaster Rule] well before the deadlines, and having the [Rule] become effective 

means these requirements are applicable and that planning and steps to achieve 

them must occur"); see also State of Louisiana et al. Br. at 8, DN1683820 (noting 

"significant effort" will be required "as an immediate matter . . . to ensure 

compliance upon the effective date."). Implementation of the Chemical Disaster 

Rule would thus begin in the imminent near-term, providing the health and safety 

protections it contains immediately, far sooner than February 19, 2019, and thereby 

achieve reductions in the frequency and magnitude of harm to Movants' members 

sooner. 

Even if all that is considered is the total removal of the March 2018 

compliance deadline for emergency response coordination, which the "new 

effective date" changes to be at least 11 months later, EPA Br. 17-18, these 

requirements are needed immediately to ensure first-responders "com[ e] home at 

night." Mot. 32 (quoting emergency response officials' comments); 82 Fed. Reg. 

4678 tbl.6; Louisiana et al. Br. 8 ("States will be required to immediately divert 
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training and support resources to LEPCs."). Lack of adequate emergency 

coordination endangers Movants' members and the general public and creates a 

strong likelihood of irreparable harm to Movants' members. See, e.g., State of 

Ohio ex ref. Celebrezze v. Nuclear Regulatory Comm 'n, 812 F .2d 288, 290 (6th 

Cir. 1987) (finding "irreparable harm" after applying D.C. Circuit test for this 

factor, because "in the event of [an] ... accident the allegedly inadequate 

emergency evacuation plans would present an actual danger to the ... public"). 

The fact that EPA did not determine the specific number of chemical 

accidents, deaths, injuries, and other types of harm that would occur within a given 

time period (such as 20 months) does not negate EPA's finding that such harms 

would continue absent the Chemical Disaster Rule. There is no requirement that 

irreparable harm be precisely quantified. See, e.g., LWV, 838 F.3d at 9 (finding 

irreparable harm without quantifying number of voters affected). Movants have 

personal experience of these incidents that shows the certainty of them occurring 

during this 20-month period and beyond, as a result of the Delay Rule, just as these 

accidents have happened incessantly for years. See, e.g., Land~~ 4-5; Lilienfeld 

Decl. ~~ 9-1 0; Marquez~~ 7-14; Moench Decl. ~ 11; Nibarger Decl. ~~ 15-18; 

Parras Decl. ~~ 3, 10-11; 82 Fed. Reg. at 4599; Mot. 28 fig.1. The record also 

shows these accidents occurring like clockwork, with no month documented in the 

record containing fewer than 8 such accidents, and with accidents causing injury 
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on average every 4 days. Mot. 7, 27-28 (citing RMP Facility Accident Data, 2004-

13 (Feb. 2016), EPA-HQ-OEM-2015-0725-0002 ("Accident Data"). EPA 

determined the Chemical Disaster Rule would reduce these accidents and make 

them less severe. 82 Fed. Reg. at 4597-99, 4683. 

Although EPA attempts to rely on the pre-Chemical Disaster Rule 

regulations to prevent harm during its 20-month delay, EPA Br. 19, 27-28, the 

agency found that thousands of accidents have occurred under the pre-existing 

framework. That disasters have been occurring unchecked for "over twenty 

years," CSAG Br. 11, only highlights the need for the Chemical Disaster Rule and 

demonstrates that the pre-existing framework on which EPA now relies is the 

opposite of "evergreen," RMP Br. 3. EPA determined that the new requirements 

were "necessary" and would "further protect human health and the environment 

from chemical hazards," and prevent and reduce more death, injury, and other 

serious harm. 82 Fed. Reg. at 4595, 4599 (describing extant threat to workers and 

communities as "significant"), 4683-84 (identifying benefits of implementing 

Chemical Disaster Rule), 4681; 82 Fed. Reg. at 4604,4607,4616,4656,4665 

(describing new requirements as "needed" and "necessary"); id. at 4600 

(describing final rule as "advanc[ing] process safety where needed"); Fact Sheet, 

supra n.3 at 1 (summarizing need); see also, e.g., Mot. 8-10 (discussing findings of 

ineffectiveness and updates made in response); 81 Fed. Reg. at 13,671-72 
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(describing failings of pre-existing emergency coordination requirements). The 

compliance steps EPA and Intervenors complain of are the same ones EPA 

determined would correct these deficiencies and protect communities and workers 

from disasters. In addition to causing imminent harm, each day of delay now 

further extends the timeline and means protections that would save lives will not 

take effect. See, e.g., CSAG Br. 17 ("given the lengthy time line" needed to 

implement STAA requirements "companies will need to initiate the process now"); 

CSAG Decl. of Shannon Broome at 2 (STAA will require "a multi-year effort"), 

DN1683392. 

B. All Stay Factors Weigh in Favor of Movants' Requested Relief. 

Movants meet all four parts of the stay test, Mot. 3, because, in addition to 

showing a likelihood of success on the merits, supra Pt. I, and irreparable harm, Pt. 

II.A, a stay will not harm other parties or the public interest, but will prevent and 

reduce harm from chemical disasters that threaten millions of people. Mot. 33-34. 

EPA's brief shows any "interest" it may have faces no harm from staying the 

Delay Rule because this would have no impact on its ability to perform the 

pending reconsideration process. Regarding other interests, after an ample public 

comment process, EPA found that the costs of implementing the Chemical Disaster 

Rule pursuant to the original effective date and compliance deadlines are 

"reasonable" to protect public health and safety, and those remain the facts before 
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this Court. 82 Fed. Reg. at 4598-99; Mot. 34. Complaints about compliance with 

a regulatory framework that might possibly change in the future are at most 

speculative. See Mexichem, 787 F.3d at 556 (finding implementation of policy that 

might "shift[]" after reconsideration is "harmless" where industry may well "have 

to make the same investments and incur the same costs to comply with EPA's 

ultimate Rule as ... under the current Rule"). Similarly, EPA "has not concluded" 

any of the alleged risks to other groups indicated by EPA or intervenors exist, and 

they are not supported by evidence. EPA Br. 40; but see 82 Fed. Reg. at 27,141. 

The public interest factor and balance of harms favor a stay, as well. EPA's 

record shows a likelihood of severe harm from not implementing the Chemical 

Disaster Rule, as summarized above. See, e.g., 82 Fed. Reg. at 4599; EPA-HQ

OEM-2015-0725-0778 (describing national security risks of delaying Chemical 

Disaster Rule). EPA itself determined the Rule's benefits outweighed any costs of 

compliance. 82 Fed. Reg. at 4599; RTC-1 at 247, 248; see also Mexichem, 787 

F.3d at 555 (denying stay where only economic harms to industry were alleged, 

because it is "well settled that economic loss does not, in and of itself, constitute 

irreparable harm"); Ohio, 812 F.2d at 291 (irreparable harm to public outweighed 

economic costs.). 
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III. STANDING 

For the same reasons they have shown that they face irreparable harm, 

Movants also demonstrate Article III standing, a matter EPA and most intervenors 

do not dispute.6 The record shows that, absent the Chemical Disaster Rule, 

preventable accidents will occur. See supra Pt. II.A; Mot. 27-29 (citing Accident 

Data). Movants' members are within the groups EPA found most vulnerable to 

harm from these accidents - including workers and nearby residents - and EPA 

finalized that rule with them in mind, and to reduce injuries to them. See, e.g., 82 

Fed. Reg. at 4597; 81 Fed. Reg. at 13,695 & tbl.19; Fact Sheet at 1. Death, 

physical injury, exposure to toxic releases, disruption to Movants' members' lives, 

and other harm identified in the record and in Movants' declarations as a result of 

such preventable disasters all constitute Article III injuries. See, e.g., NRDC v. 

EPA, 489 F.3d 1364, 1370-71 (D.C. Cir. 2007) (finding associational standing for 

groups whose members used or lived in areas affected by emissions of facilities 

exempted from air rule); see also Duke Power Co. v. Carolina Envtl. Study Grp., 

438 U.S. 59, 74 (1978) ("emission of non-natural radiation into appellees' 

environment would also seem a direct and present injury"). These harms are 

imminent because if the Delay Rule is vacated, covered facilities will immediately 

6 This Court previously granted Movant USW's unopposed motion to intervene, 
presumably determining that it has standing as a petitioner-intervenor. 
DN1681504. 
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begin to comply with its protective requirements, providing safer communities and 

workplaces to Movants' members now, and more as these facilities continue to 

take additional steps required by the deadlines for total compliance. See supra Pt. 

II.A (citing EPA and intervenors' descriptions of immediately-required compliance 

actions the Delay Rule would delay). 

Contrary to the contention that Movants' injuries are too "general," RMP Br. 

10, that chemical disasters also threaten millions of other Americans does not 

remove Movants' Article III injuries. Movants' members are inside regulated 

chemical facilities and living along their fence-lines, facing the immediate and 

gravest consequences of accidental releases at these facilities. FEC v. Akins, 524 

U.S. 11, 24-25 (1998) (finding injury "where a harm is concrete, though widely 

shared"). EPA found that the likelihood of severe harm is greatest for the types of 

facilities where Movants' members work and near which they live (e.g., petroleum 

refineries and chemical plants), 82 Fed. Reg. at 4631-32, showing they have a 

particularized and greater threat than other members of the public. See also, e.g., 

Fendley Decl. ~~ 2-3; Lilienfeld Decl. ~~ 2-3, 5-6, 9-10; Nibarger Decl. ~ 2, 7, 10-

11, 14-18; Wright Decl. ~~ 2-3; Fontenot Decl. ~ 4; Hays Decl. ~ 4; Kelley Decl. ~ 

1; Land Decl. ~ 1; Marquez Decl. ~ 6; Medina Decl. ~ 3; Moench Decl. ~ 6; Nelson 

Decl. ~ 2; Nixon Decl. ~ 1; Parras Decl. ~~ 8-12. Movant USW's members have 

been and will be "hurt first and worst" from accidents that occur, e.g., Nibarger 
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Decl. ~~ 7, 14-18, and many ofMovants' members similarly have suffered first

hand during such incidents in the past and are particularly vulnerable to the 

irreparable harm caused by the Delay Rule, e.g., Kelley Decl. ~~ 7-11; Lilienfeld 

Decl. ~~ 9-10; Marquez Decl. ~~ 4-14; Nixon Decl. ~5-6; Parras Decl. ~~ 10-11; 

NibargerDecl. ~~ 7, 11, 13-18. 

Movants' members also suffer procedural and informational injuries. See, 

e.g., Fendley Decl. ~ 21; Fontenot Decl. ~~ 6, 8-1 0; Kelley Decl. ~~ 12, 17, 20; 

Lilienfeld Decl. ~ 11; Marquez Decl. ~~ 19-20; Moench Decl. ~ 22; Nibarger Decl. 

~ 22; Parras Decl. ~~ 13-14; Nixon Decl. ~ 13. The Delay Rule removes 

requirements to take compliance steps that would otherwise begin now, including 

the March 2018 emergency response preparedness requirements, and postpones 

full compliance that would require information to be made available to Movants' 

members and to first responders whose job it is to protect them. 40 C.F.R. 

§ 68.210; Mot. 9-10; Zivotofsky ex ref. AriZ. v. SecyofState, 444 F.3d 614, 618 

(D.C. Cir. 2006) (plaintiffs have informational standing when action denies them 

access to information they would otherwise be entitled to "even if the information 

is available to them through other channels"). Movants experience procedural 

injury as well, because facilities will delay required procedures designed to protect 

safety, such as emergency coordination, root-cause investigations, and STAA, 

among others. Mot. 7-11; Fla. Audubon Soc y v. Bentsen, 94 F .3d 658, 674 (D.C. 
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Cir. 1996) (party had standing to challenge omission of environmental impact 

statement, regardless of whether it would affect outcome of decision). 

That the Delay Rule causes these injuries is clear and not "attenuated," RMP 

Br. 10, because EPA itself "link[ ed]," id at 11, the Chemical Disaster Rule to the 

harms the Delay Rule causes by postponing and implicitly repealing that rule. See 

Pt. II.A; see also Sierra Club v. EPA, 699 F.3d 530, 533 (D.C. Cir. 2012) (finding 

standing where members "live within zones they claim are exposed to 

[pollutants]," after assuming they are correct on the merits "as we must assume for 

standing purposes"). As a result, the Delay Rule causes Movants to face more and 

worse chemical accidents and related harms that EPA itself found the original rule 

would reduce. Mot. 7, 27-32; 82 Fed. Reg. at 4597. Nullifying the Chemical 

Disaster Rule and all of the safety requirements, procedures, and other 

requirements it contains thus causes Movants, its intended beneficiaries, to lose 

these protections and suffer these substantive, procedural, and informational 

injuries to their legally protected interests. See, e.g., Crossroads Grassroots Policy 

Strategies v. FEC, 788 F.3d 312, 317 (D.C. Cir. 2015) (party who "benefits" from 

agency action has standing to defend it). Vacatur of the Delay Rule will require 

facilities to start complying now with emergency response preparedness, safer 

alternatives assessments, and other measures EPA found would protect Movants' 

members from harm, and ensure they receive the benefits of full compliance with 
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all disaster prevention and response measures by the original deadlines, including 

March 14, 2018. 

CONCLUSION 

Therefore, this Court should either vacate the Delay Rule, or stay it pending 

judicial review and order expedition. 
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EP AACTIVITES UNDER EO 13650: 
Risk Management Program (RMP) Final Rule 

Questions & Answers 

Q. Why are changes to the RMP rule necessary? What are the impacts from accidents at RMP 
facilities? 

A. While numerous chemical plants are operating safely, in the last 10 years, RMP data show that 
there have been more than 1,517 reportable accidents, 4 73 of which had offsite impacts. The 
reportable accidents were responsible for 58 deaths, 17,099 people were injured or sought medical 
treatment, almost 500,000 people evacuated or sheltered-in-place, and over $2 billion in property 
damages. 

EPA's changes to the RMP rule will help protect local first responders, community members and 
employees from death or injury due to chemical facility accidents. 

Q. What outreach did EPA do? 

A. The final rule is based on extensive outreach, including Executive Order listening sessions, the 
solicitation of public comment through the "Request for Information" (RFI) and the Notice of 
Proposed Rule-Making (NPRM), the SBAR panel, and a public hearing. 

Between November 2013 and January 2014, nine Executive Order 13650 Improving Chemical 
Facility Safety and Security listening sessions and webinars were held, which were led by EPA, 
DHS, and OSHA. On July 31, 2014, EPA published the RFI that solicited comments and 
information from the public regarding potential changes to the Risk Management Program 
regulations (79 FR 44604). 

While developing the proposed rule, EPA convened a SBAR panel, consisting of the U.S. Small 
Business Administration (SBA), Office of Management and Budget (OMB), and EPA, and 
solicited advice and recommendations from Small Entity Representatives (SERs) that potentially 
would be subject to the rule's requirements. Prior to convening the SBAR panel, EPA invited 
SBA, OMB, and 32 potentially affected small entity representatives to a conference call and 
solicited comments from them on preliminary information sent to them. EPA shared the small 
entities' written comments with the SBAR Panel as part of the Panel's convening document. After 
the SBAR Panel was convened, the Panel distributed additional information to the SERs for their 
review and comment and in preparation for another outreach meeting. The Panel received written 
comments from the SERs in response to the discussions at this meeting and the outreach materials. 

EPA again solicited input from the public in the NPRM published on March 14, 2016 (81 FR 
13637). 
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Over the course of two years of outreach, EPA received a total of 61,555 public comments on the 
proposed rule. Several public comments were the result of various mass mail campaigns and 
contained numerous copies of letters or petition signatures. EPA held a public hearing on March 
29, 2016, to provide interested parties the opportunity to present data, views, or arguments 
concerning the proposed action. 

Q. How did EPA incorporate feedback when developing the final rule? 

A. In developing the final rule, EPA took into consideration feedback and comments received from 
listening sessions, the request for information (RFI), and the proposed rule. For example, changes 
were made based on feedback from industry who asked that we consider operational impact and 
costs; from both industry and security professionals that asked that we strike a balance between 
information sharing and security; and from local government officials that asked us to factor in the 
burden to local government, especially in rural cities and towns. 

Ensuring Local Responders and Community Residents Are Prepared 
for an Accident 

Q. What Local Coordination requirements are included in the final rule? 

A. The final rule increases coordination with Local Emergency Planning Committees (LEPCs) to 
enhance local emergency preparedness and response planning by requiring facilities to conduct 
annual coordination with LEPCs or local emergency response officials to clarify response needs, 
emergency plans, roles, and responsibilities. 

Instances of poor coordination between RMP facilities and local planners and responders have 
been identified by States, local communities, and first responders to EPA and by U.S. Chemical 
Safety and Hazard Investigation Board (CSB) in accident investigations. States and locals have 
indicated that some RMP facilities do not adequately engage in meaningful coordination with 
LEPCs and local emergency responders, leaving the local planners and responders unaware of, or 
unprepared for, the chemical risks associated with the facility. 

The lack of good coordination between facilities and responders can result in increased risk to 
responders due to inadequate situational awareness, confusion as to who has the lead 
responsibilities, inadequate or lack of equipment, insufficiently trained personnel arriving on site 
and ultimately, potential fatalities/injuries. For example, following the August 2008 explosion and 
fire at the Bayer CropScience facility in Institute, West Virginia, the CSB found that lack of 
effective coordination between facility and local responders prevented responding agencies from 
receiving timely information updates about the continually changing conditions at the scene, 
prevented a public shelter-in-place order from reaching the local community, and may have 
resulted in toxic exposure to on-scene public emergency responders. 

In response to several commenters that supported regular meetings with local authorities, EPA 
requires qualifying facility owners or operators to request an opportunity to meet with the local 
emergency planning committee (or equivalent) and/or local fire department, but is not requiring a 
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meeting to be held if local authorities determine that a meeting is not required. In addition, EPA is 
requiring the owner or operator to consult with local emergency response official to establish 
appropriate frequencies and plans for tabletop and field exercises. 

Qualifying facilities must develop an emergency response plan, develop procedures for the use, 
inspection, and testing of emergency response equipment, conduct training for employees in 
relevant procedures, and update the emergency response plan to reflect changes at the facility. 

The final rule modifies the emergency response plan provision that requires the plan to include 
procedures for informing the public and local emergency response agencies about accidental 
releases, to also require these procedures to inform appropriate Federal and state emergency 
response agencies about accidental releases. This provision will be complementary to notification 
requirements under EPCRA and CERCLA, however the lists of regulated substances and 
notification triggers are not identical. 

EPA had originally proposed to require the owner or operator to review and update the emergency 
response plan annually, or more frequently if necessary, to incorporate recommendations and 
lessons learned from emergency response exercises, incident investigations, or other available 
information. Several commenters stated that annual updates are unnecessary. Taking into 
consideration the comments received, the final rule requires the owner or operator to review and 
update the emergency response plan as appropriate based on changes at the facility or new 
information obtained from coordination activities, emergency response exercises, incident 
investigations, or other available information, and ensure that employees are informed of the 
changes. 

Q. How are changes to local coordination requirements advancing local preparedness and 
assisting local response officials? 

A. The emergency response coordination requirements in the final rule improve the information 
available to emergency planners and responders, making it more relevant and accessible, to help 
ensure responders understand the risks at the facility so they can better prepare for a safe and 
timely response. 

The final rule includes revised language to avoid the implication that 'local coordination' means 
that the facility and LEPCs are assessing capabilities. EPA removed this provision because 
numerous commenters expressed concern that there is no accepted standard for community 
emergency response capability applicable nationwide, and that response resources and capabilities 
can only be evaluated in the context of the overall community's response plan. 

The owner or operator of a facility must coordinate response needs with local emergency planning 
and response organizations to determine how the facility is addressed in the community-wide 
emergency response plan and to ensure that local response organizations are fully aware of the 
regulated substances at the facility; their quantities; the risks presented by covered processes; and 
the resources and capabilities at the facility to respond to an accidental release of those substance. 
Coordination will also clarify the roles and responsibilities of local, state and federal responders 
and facility personnel in the case of an accidental release. 
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The final rule requires qualifying facilities to perform notification exercises and to perform 
tabletop and field exercises. Such exercises are widely acknowledged as a 'best practice' among 
public and private emergency response professionals. Exercises can increase emergency response 
readiness, both for facility owners or operators and local responders, by testing emergency plans 
and communications systems, and by ensuring local and facility response personnel know what 
actions to take during various accident scenarios. 

The final rule includes additional language as part of the coordination with local emergency 
response officials, specifying that the owner or operator must consult with local officials to 
establish an appropriate frequency for field and tabletop exercises, with a minimum timeframe of 
one notification exercise per year, one tabletop exercise every three years, and at least one field 
exercise every 10 years. 

The changes to the rule can help advance local preparedness and assist local response officials by 
improving the ability of planners and responders to make appropriate decisions concerning 
equipment, training, and procedures, and improve local contingency planning which may result in 
more efficient allocation of community public response resources and training. 

Public comments generally supported EPA's proposal for annual notification exercises, and 
therefore EPA is finalizing these provisions as proposed. Many commenters also supported 
incorporating requirements for field and tabletop exercises into the RMP rule, but some of these 
commenters also recommended various changes to the proposed provisions. The greatest number 
of comments related to the required frequency for exercises. These commenters stated that 
requiring field exercises every five years and tabletop exercises every year would be overly 
burdensome on facilities and local responders. In response to these comments, the final rule allows 
owners and operators to work with local authorities to establish field and tabletop exercise 
schedules that work for both parties. EPA decided to leave the timing and level of complexity of 
these exercises to the discretion of the facilities and first responders so as not to pose a potential 
burden of undue costs, time or stresses on resources. 

Q. What Information Sharing requirements are included in the final rule? 

A. The rule will preserve security and help enable local communities to protect themselves. It requires 
facilities to share emergency planning information with LEPCs during annual coordination 
activities. 

The rule also requires facilities to provide certain, existing chemical information to the public upon 
request. The information includes: chemical hazard information, accident history, dates of past 
emergency response exercises, emergency response program information, and LEPC contact 
information. In response to comments received regarding security concerns, the rule does not 
require that this information be posted on the internet. 

The rule also requires all facilities to hold a public meeting for the local community within 90 days 
of an RMP reportable accident. The information and level of detail shared at a public meeting is 
for the facility to decide. 
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Q. What Information Sharing requirements are changed from the proposed to final rule? 

A. For LEPCs, the final rule eliminated the proposed requirements for information sharing with 
LEPCs and instead added language to the emergency response coordination section (provisions 
under§ 68.93) to emphasize existing Emergency Planning and Community Right-to-Know Act 
(EPCRA) authority. 

For the public, the final rule eliminated the proposed requirement to share chemical hazard 
information on the facility's website. Instead the requirement is to provide existing public 
information directly to community members that request the information so that they can plan to 
properly protect themselves by ensuring plans are in place to effectively shelter in place, and 
evacuate. 

As proposed, EPA is requiring facilities to hold a public meeting after a reportable accident, but, in 
response to comments received, changed the timeframe for the public meeting from within 30 days 
of the accident, to 90 days. It is for the facility to determine the agenda and depth of detail to be 
discussed at the public meeting(s). 

Q. What information does the final rule require sharing with the LEPC and emergency 
response officials? 

A. As part of the local coordination activities, the final rule specifies what information must be 
provided to local emergency planning and response organizations, including: 

• emergency response plan if one exists; 

• emergency action plan; 

• updated emergency contact information; 

• and any other information that local emergency planning and response organizations 
identify as relevant to local emergency response planning. 

EPA proposed that owners and operators of all RMP-regulated facilities provide certain 
information to LEPCs or local emergency response officials upon request. Many commenters did 
not support the requirement, citing various reasons such as: a lack of data supporting the Agency's 
concern that LEPCs are not receiving the information they need to develop local emergency 
response plans; unnecessary redundancy with existing requirements, such as data reported under 
the Emergency Planning Community Right-to-Know Act (EPCRA); data proposed is too broad 
and does not provide useful information pertinent to emergency response planning; the data may 
overwhelm LEPCs with technical information with concern that most LEPCs lack the expertise 
needed to use this information to develop local emergency response plans; and security concerns 
regarding how the information is maintained and handled by the LEPC or emergency response 
officials. 

Based on these comments, EPA decided NOT to finalize the proposed requirement and instead 
added language to the emergency response coordination provisions of the rule, which requires the 
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owner or operator to provide "any other information that local emergency planning and response 
organizations identify as relevant to local emergency planning." This allows LEPCs and other 
local emergency officials to obtain the information they require to meet their emergency response 
planning needs. It also allows local emergency planners and response officials to ask questions of 
facility personnel about the risks associated with the chemical hazards at the facility and about 
appropriate mitigation and response techniques to use in the event of a chemical release. 
Additionally, it further allows the facility owner or operator and the LEPC to identify information 
that may need to be maintained securely and discuss strategies to secure the information or to 
provide only information that is pertinent to emergency response planning without revealing 
security vulnerabilities. 

Q. How does EPA's final rule preserve security while enhancing the ability to local communities 
to be prepared for an accident? 

A. The current rule requires that the risk management plan (also referred to as an RMP) be available to 
the public; however, access to this information is currently restricted to Federal Reading Rooms or 
through Freedom of Information Act (FOIA) requests. EPA proposed, and is finalizing with 
modifications, a requirement for information relevant to public awareness of safety risks to be 
available to the public upon request. Residents of the nearby community will need relevant 
information for their emergency preparedness including effective notification of accidental release, 
and evacuation and shelter-in-place information. The information required to be provided under 
the final rule includes publicly available information that community residents, owners and 
managers of health and day care facilities, and other community members need in order to 
properly respond to chemical plant accidents with appropriate actions such as evacuation or 
sheltering-in-place. EPA believes that this approach to notifying the public that information is 
available upon request strikes an appropriate balance between various concerns, including 
information availability, community right-to-know, minimizing facility burden, and minimizing 
information security risks. 

EPA is also requiring owners or operators to provide instructions for requesting the information 
elements and the location of other available information related to community emergency 
preparedness. 

The final rule will uphold security, increase relevant, shared knowledge for first responders and 
improve accessibility for community awareness and self-protection. The final rule will not 
jeopardize security and/or CBI by utilizing the internet as a means of information sharing. 

Q. What is the process for responding to information requests from the public? 

A. The facility owner or operator must provide ongoing notification that certain chemical hazard 
information is available upon request and provide instructions on how to submit a request for 
information. After receiving a request, the facility owner or operator must provide the information 
to the requestor within 45 days of the request. 

Preventing Catastrophic Accidents 
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Q. What Incident Investigations and Root Cause Analysis requirements are included in the final 
rule? 

A. The final rule requires additional reporting elements to investigations that are required after any 
incident that resulted in or could reasonably have resulted in a catastrophic release. The facility 
must identify the fundamental reason ("root cause analysis") for the incident, and prepare a report 
within 12 months of the incident that includes consequences of the accident and any emergency 
response actions taken. 

EPA modified the proposed definition of "root cause" to eliminate the phrase "that identifies a 
correctable failure( s) in management of systems" so there would be no implication that all 
incidents include a correctable management system failure. 

Also, in the final rule, EPA clarifies which near-miss incidents (i.e., incidents that could 
reasonably have resulted in a catastrophic release) must be investigated. 

Q. What Incident Investigations and Root Cause Analysis requirement have changed from the 
proposed to final rule? 

A. Changes to the proposed rule regarding incident investigations and root cause analysis requirements 
include: 

• eliminating the proposed revisions to the definition of catastrophic release; 
• requiring the incident investigation report to include the consequences/impacts of the 

incident and emergency response actions taken; 
• modifying the definition of "root cause" to eliminate the phrase "that identifies a 

correctable failure(s) in management systems." 
• adding to the Preamble, guidance on the meaning of "near-misses" and 
• conveying deference to industry practices. 

As part of this effort, EPA had proposed to clarify the definition of catastrophic release. The RMP 
rule (see 40 CFR 68.60(a) and 40 CFR 68.81(a)) currently requires investigation of an incident that 
" ... resulted in, or could reasonably have resulted in a catastrophic release." EPA had proposed to 
modify the definition of catastrophic release to be identical to reportable accidents under the five
year accident history requirement. Public comments received stated that the proposed definition 
created a potential burden by inadvertently expanding the number of investigated accidental 
releases. Subsequently, in the final rule EPA retained the existing definition of catastrophic release 
based on public comments describing the burden created by the revised definition. 

Q. What is Safer Technology and Alternatives Analysis (STAA)? 

A. "Safer technology and alternatives" refer to risk reduction strategies developed using a hierarchy 
of controls that are considered inherent, passive, active, and procedural. This strategy can be 
applied initially to all design phases and then continuously throughout a process's life cycle. 
ST AA includes concepts known as inherently safer technologies (1ST) or inherently safer design 
(lSD), which reduce or eliminate the hazards associated with materials and operations used in a 
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process. 1ST, lSD, and inherent safety are interchangeable terms that are used in the literature and 
in the field. The four major inherently safer strategies are: 

• Minimization-using smaller quantities of hazardous substances; 
• Substitution-replacing a material with a less hazardous substance; 
• Moderation-using less hazardous conditions or a less hazardous form, or designing 

facilities that minimize the impact of a release of hazardous material or energy; and 
• Simplification-design facilities to eliminate unnecessary complexity and make 

operating errors less likely. 

Process Hazard Analyses (PHAs) are already part of the existing rule requirements. As part of the 
PHA, qualifying programs in three industry categories (paper manufacturing; coal and petroleum 
products manufacturing; and chemical manufacturing) are required to thoroughly evaluate safer 
technology and alternatives when conducting their Process Hazard Analysis, however 
implementation is not mandatory. These categories were selected because of highest frequency of 
accidents. 

Third Party Audits 

Q. What are the third-party audit requirements? 

A. This provision requires an independent third-party to conduct a compliance audit at a facility if 
there has been a reportable accident, or if an implementing agency determines that a third-party 
audit is necessary, based on information about the facility or about a prior third-party audit at the 
facility. The final rule contains criteria for auditor competence and independence. 

The owner or operator must also engage a third-party auditor, and complete the audit within 12 
months of when: 

• an implementing agency determines that conditions at the facility could lead to an 
accidental release of a regulated substance; or 

• when a previous third-party audit failed to meet the competency or independence criteria 
specified in the rule. 

The third-party audit may be conducted by a third-party auditor or a team of auditors led by a 
third-party auditor. This final rule requirement brings a level of independence to the audit process 
while the audit team flexibility provides due consideration to a facility's professional personnel 
involvement in the audit. The team must be led by an independent third-party but may include 
experts from the company who understand the chemical plant design and processes. 

The benefit of the third-party audit is to provide the owners and operators information to determine 
whether or not facility procedures and practices to comply with the prevention program 
requirements of the RMP rule, are adequate and being followed. 

EPA notes that some qualifying facilities are already required to conduct compliance audits every 
three years. The rule does not change the requirement that RMP facilities regularly conduct RMP 
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compliance audits. It does, however specify that, in specific situations, those audits be performed 
by a third-party or a team led by a third-party (pursuant to the schedule in §§ 68.58(h) and/or 
68.79(h) of the rule). 

Q. What Third Party Audit requirements are changes from the proposed to final rule? 

7 

A. In response to comments, EPA changed the third-party audit criterion for determining the 
implementation to be based on conditions at the facility that could lead to an accidental release of a 
regulated substance, rather than on non-compliance. An implementing agency may determine that 
a third-party audit is necessary following inspections, audits, or facility visits, if conditions are 
observed at the facility that could lead to an accidental release of a regulated substance. 

Other changes to this provision of the final rule include: 
• allows third-party audit teams to be comprised of third-party auditor personnel as well as 

other personnel, including facility staff; 
• revising the proposed auditor qualification criteria by removing the Professional Engineer 

(PE) requirement; 

• eliminating the requirement to submit all auditor reports and third-party audit findings 
response reports to implementing agencies; and 

• reducing the required timeframe for independence from three years, to two years. 

In an effort to reduce the burden for facility owners and operators and to increase the availability 
of potential independent third-party auditors, EPA reduced the timeframe that limits the 
relationship between the owner/operator and the third-party auditor from three years to two years, 
and provides that retired employees may qualify as independent third parties. 

Additional Information 

Q. When does the rule become effective? 

A. The effective date of this action has been delayed to February 19, 2019. 

Q. When do I have to comply with the new rule provisions? 

A. EPA has established the following dates for facility owners and operators to comply with the 
revised rule requirements: 

• Comply with emergency response coordination activities within one year of the effective 
date of the final rule; 

• Within three years of when the owner or operator determines that the facility is subject to 
the emergency response program requirements of§ 68.95, the owner or operator of a 
qualifying facility must develop an emergency response program in accordance with 
§ 68.95; 

• Correct or resubmit RMPs to reflect new and revised data elements within five years of the 
effective date of the final rule; and 
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• Comply with the following new provisions within four years of the effective date of the 
final rule, 
o Third-party compliance audits, 
o Root cause analysis as part of incident investigations, 
o STAA, 
o Emergency response exercises, 
o Information availability provisions, and 
o Public meetings. 

Q. How did EPA coordinate with the Department of Homeland Security and the Occupational 
Safety and Health Administration? 

A. President Obama's Executive Order 13650, "Improving Chemical Facility Safety and Security," 
established the Chemical Facility Safety and Security Working Group ("Working Group"), that 
was co-chaired by the Assistant Secretary of Homeland Security, the Assistant Administrator of 
EPA, and the Deputy Administrator of OSHA. The Working Group conducted extensive inter
agency coordination. EPA's coordination efforts included discussions with DHS and OSHA on 
potential changes to the Risk Management Program rule. Additionally, DHS and OSHA had 
representatives attend the SBAR panel, which discussed the development of the proposed rule. 

7 

Q. Why didn't EPA revise the RMP list of regulated substances to include Ammonium Nitrate? 

A. Because of the hazardous nature of ammonium nitrate (AN), there are existing federal regulations 
for its safe handling and storage. The Occupational Safety and Health Administration's (OSHA) 
Explosives and Blasting Agents Standard (29 CFR 1910.1 09) includes coverage of fertilizer grade 
AN. OSHA is considering whether or not to modify this standard or to add AN to their list of 
chemicals subject to their Process Safety Management (PSM) standard, which could result in the 
standard applying to processes at fertilizer mixers, distributors and wholesalers who store and 
handle AN. The DHS is also considering potential modifications of its CF ATS regulation 
involving modification of screening threshold quantities (TQs) for chemicals of interest, which 
includes AN. 

Given these factors, EPA will continue to work closely with OSHA and DHS to determine whether 
additional EPA action is necessary. Although EPA is not proposing to add AN to the list of 
substances subject to the RMP rule at this time, the Agency may elect to propose such a listing at a 
later date. 

Q. What has EPA done to further the safe storage and handling of Ammonium Nitrate? 

A. The EPA has taken a number of actions to further the safe storage and handling of AN. 

• Under Emergency Planning and Community Right-to-Know Act (EPCRA), facilities storing 
AN must submit a Safety Data Sheet (SDS) and annually report inventories to state and local 
entities and first responder organizations for emergency preparedness and planning. Facilities, 
local entities (such as LEPCs ), and first responders are obligated to work together to 
understand facility hazards and to prepare for, and respond to, emergencies in that community. 

Office of Emergency Management 10 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00008635-00047 



7 

• Under Executive Order (EO) 13650 Improving Chemical Facility Safety and Security, EPA is 
actively working to enhance local emergency preparedness and first responder capabilities. 

• EPA, OSHA, DHS and the Bureau of Alcohol, Tobacco, Firearms and Explosives (ATF) 
issued a comprehensive safety advisory August 2013, and a follow-up Advisory June 2015 on 
safe storage and handling of AN with additional details on emergency response practices. 
These advisories detail AN's physical and chemical properties, hazards, recommended bulk 
storage practices, hazard reduction, pre-incident and emergency action planning, and 
appropriate fire emergency response. 

The advisories, along with: 

• Chapter 11 of the National Fire Protection Association (NFPA) 400-2016 Hazardous 
Materials Code which contains comprehensive information on AN hazards and hazard 
mitigation techniques; 

• Safety and Security Guidelines for AN from the Institute for Makers of Explosives (IME); 
and 

• Safety and Security Guidelines for the Storage and Transportation of Fertilizer Grade AN 
at Fertilizer Retail Facilities from the Agricultural Retailers Association and the Fertilizer 
Institute; 

serve to make facility owners and operators; emergency planners and first responders; and 
communities aware of AN's hazards, appropriate storage and handling practices, and appropriate 
emergency response. 

Q. What has EPA done to further the safe storage and handling of reactives? 

A. The Agency has taken a number of actions to improve the safe storage and handling of reactive 
chemicals. 

• EPA worked with the American Institute for Chemical Engineers (AIChE) Center for 
Chemical Process Safety (CCPS) to develop guidance on the safe handling of reactive 
materials. CCPS issued a safety alert entitled Reactive Material Hazards, which describes what 
facilities should do to fully understand the reactive properties of chemicals. CCPS also 
published Essential Practices for Managing Chemical Reactivity Hazards, which provides 
guidance on management systems and hazard assessment protocols for reactive materials. EPA 
staff not only participated in both of these efforts but also worked to make the guideline widely 
available to chemical facilities. 

• EPA worked with the National Oceanic and Atmospheric Administration (NOAA) to produce 
the Chemical Reactivity Worksheet (CRW), a free software program that allows users to 
identify most chemical reactivity hazards associated with their chemical processing and 
support operations. A recently released update of the program was downloaded more than 
30,000 times on the first day of release. With the release ofCRW 4.0 in March 2016, the 
ongoing management and distribution of the CRW has been transitioned to Center for 
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Chemical Process Safety (CCPS). The CRW can be obtained at: 
http://www.aiche.org/ccps/resources/chemical-reactivity-worksheet-40. 

• EPA also collaborated with OSHA and various industry associations to form the Chemical 
Reactivity Hazards Management Alliance. The Alliance provided education and outreach 
materials and conducted safety workshops for reactive chemical users with the objective to 
improve the overall safety of reactive chemical hazards within U.S. industry. Our work with 
CCPS, NOAA, OSHA, and various industry groups has helped increase public knowledge of 
reactive hazards and the means to abate those hazards. These efforts promote the design and 
maintenance of safer facilities as addressed by the Clean Air Act General Duty Clause ( CAA 
GDC). 

Q. How will the RMP rule impact changes to OSHA's PSM update? 

7 

A. It won't. Both the OSHA PSM standard and the EPA RMP rule aim to prevent or minimize the 
consequences of accidental chemical releases through implementation of management program 
elements that integrate technologies, procedures, and management practices. In addition to 
requiring implementation of management program elements, the RMP rule requires covered 
sources to submit (to EPA) a document summarizing the source's risk management program
called a Risk Management Plan (or RMP). The OSHA PSM standard and EPA RMP regulation are 
closely aligned in content, policy interpretations, Agency guidance, and enforcement. Since the 
inception of these regulations, EPA and OSHA have coordinated closely on their implementation 
in order to minimize regulatory burden and avoid conflicting requirements for regulated facilities. 
This coordination has continued throughout the development of this rule and on OSHA's initial 
steps toward proposing potential changes to the PSM standard. The preamble to the final rule 
describes topics where EPA's approach was specifically coordinated with other agencies including 
OSHA, such as the regulation of AN and the use of the term "practicability" in lieu of "feasibility" 
for the ST AA provision. 

EPA received several comments requesting that EPA withdraw its rulemaking and coordinate 
more closely with OSHA. EPA has coordinated with OSHA in the development of the proposed 
and final rules, in which OSHA participated in EPA's Small Business Advocacy Review (SBAR) 
panel and EPA participated in OSHA's SBAR panel. OSHA has completed this SBAR panel as an 
initial step toward proposing potential changes to the PSM standard, which may include some 
changes that are similar to those in the final RMP rule. However, EPA does not believe it is 
necessary to conduct its rulemaking on exactly the same timeline as OSHA. The 1990 CAA 
Amendments contained separate time lines for the initial OSHA and EPA rulemakings and has no 
provisions restricting timeframes for either agency amending its rules. 
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To: 
From: 
Sent: 
Subject: 

Zomer, Jessica[Zomer.Jessica@epa.gov] 
Gerstein, Arielle 
Mon 8/21/2017 7:00:13 PM 
FW: Steam Electric Postponement Reg Agenda 

Hi Jessica, 

Here are Jan's responses to your comments. I will make these changes in ADP Tracker but 
thought this would be easier to view. 

Thanks, 

Arielle 

From: Matuszko, Jan 
Sent: Monday, August 21, 2017 2:27PM 
To: Gerstein, Arielle <gerstein.arielle@epa.gov>; Scozzafava, MichaeiE 
<Scozzafava.MichaeiE@epa.gov> 
Subject: Re: Steam Electric Postponement Reg Agenda 

See if this works. 

From: Gerstein, Arielle 
Sent: Monday, August 21, 2017 1:25 PM 
To: Scozzafava, MichaeiE; Matuszko, Jan 
Subject: Steam Electric Postponement Reg Agenda 

Hi Mike & Jan, 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00008648-00001 



Can one or both of you take a look at Jessica's comments and provide responses where she 
asked questions? 

Thanks, 

Arielle 

Arielle Gerstein 

Office of Science and Technology 

Office of Water, U.S. EPA 

(202) 566-1868 
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To: Schroer, Lee[schroer.lee@epa.gov]; Orlin, David[Orlin.David@epa.gov]; Zenick, 
Elliott[Zenick.EIIiott@epa.gov]; Salo, Eari[Salo.Earl@epa.gov]; Curtin, James[curtin.james@epa.gov]; 
Zomer, Jessica[Zomer.Jessica@epa.gov] 
From: Logan, Shanita 
Sent: Tue 9/5/2017 9:34:33 PM 

Urgent Response Required noon 9/6/2017: SAC QFR post OGC Edits 

All, 

Attached are the OCFO and Office of Policy responses to your comments. Please review the 
comments and post your concurrence in the document. Please respond by noon tomorrow. 

Capito 2- WLO (LeeS.): New language added since your last review 

Merkley 1 -ARLO (E. Zenick): OCFO and Policy would like to keep original response 
(see comment) 

Murkowski 2- SWERLO (E. Salo)- New language added since your review 

Murkowski 5- SWERLO (E. Salo)- New language added since your review 

Van Hollen 2- WLO (J Curtain.)- OCFO and Policy would like to keep original 
response (see comment) 

Van Hollen 8- WLO (J. Zomer.)- OCFO and Policy would like to keep original 
response (see comment) 

Thanks 
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Shanita Logan 

202-564-0227 
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To: 
Cc: 
From: 
Sent: 
Subject: 

Zomer, Jessica[Zomer.Jessica@epa.gov] 
McDermott, Martin (ENRD)[Martin.McDermott@usdoj.gov] 
O'Donnell, Jessica (ENRD) 
Tue 8/29/2017 2:43:48 PM 
steam electric draft motion to dismiss on mootness grounds 

Jessica- here is the preliminary draft motion to dismiss on mootness grounds. If you can let me 
know whether the draft went to OMB, that would be great. 

Thanks! 

Jessica 

Jessica O'Donnell 

Senior Counsel for Appellate Matters 

Environmental Defense Section 

202.305.0851 
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To: 
From: 
Sent: 
Subject: 

Jessica-

Zomer, Jessica[Zomer.Jessica@epa.gov] 
O'Donnell, Jessica (ENRD) 
Tue 6/20/2017 6:40:15 PM 
Exhibits 

I'm forwarding the index of exhibits and the Gottleib and Stanton Declarations. I'm excluding 
the attachments to the Gottleib declaration because they are voluminous. Please review the 

r·---·Ai_i_O_r_n--e-y----c--1-fe-n-t·---l----·Ex·:-~·s~---1 
·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·J 

I'm having the other exhibits put on a CD and delivered to you at EPA. 

Thanks, 

Jessica 

Jessica O'Donnell 

Senior Counsel for Appellate Matters 

Environmental Defense Section 

202.305.0851 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

CLEAN WATER ACTION, et al., 

Plaintiffs, 

v. 

E. SCOTT PRUITT, Administrator, US. 
Environmental Protection Agency, et al., 

Defendants. 

Civil Action No. 17-cv-00817 (KBJ) 

EXHIBITS TO PLAINTIFFS' MOTION FOR 
SUMMARY JUDGMENT 

Exhibit 

Declaration of Don Davis (Prairie Rivers Network (PRN))............................ 1 

Declaration of Howard Dent (Chesapeake Climate Action 2 
Network (CCAN)) .......................................................................................... . 

Declaration ofChasidy Marie Hobbs (Waterkeeper Alliance, Inc. (WKA)) .. 3 

Exhibit A: Fla. Dep't Envtl. Protection (FL DEP), Draft Renewal of 3-A 
NPDES Permit for Plant Crist (Sept. 8, 2016) ........................................ . 

Exhibit B: Sierra Club, Comments on FL DEP Issued NPDES Draft 3-B 
Permit for Plant Crist (Oct. 7, 2016) ....................................................... . 

Declaration of Kurt Limbach (PennEnvironment) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4 

Declaration of Diana Conway (Physicians for Social Responsibility, 5 
Chesapeake, Inc. (Chesapeake PSR)) ............................................................ . 

Declaration of Ted Popovich (Clean Water Action ( CW A)) . . . . . . . . . . . . . . . . . . . . . . . . . . 6 

Declaration of Timothy Whitehouse (Chesapeake PSR) ............................... 7 
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Declaration of Mark Bryant (Sierra Club)....................................................... 8 

Declaration of Jodi Perras (Sierra Club).......................................................... 9 

Declaration of Dalal Aboulhosn (Sierra Club)................................................ 10 

Declaration of Susan Hanberry Martin (Sierra Club)...................................... 11 

Declaration of Patrick Grenter (Sierra Club) .................................................. 12 

Declaration of David Masur (PennEnvironment) ........................................... 13 

Declaration of Eric Schaeffer (Environmental Integrity Project (EIP)) .......... 14 

Declaration ofMarc A. Yaggi (WKA) ........................................................... 15 

Declaration of Lynn Thorp (CWA) ................................................................. 16 

Declaration of Carol Hays (PRN) .................................................................... 17 

Declaration of Michael Tidwell (CCAN) ....................................................... 18 

Declaration of Elizabeth A. Stanton (Applied Economics Clinic).................. 19 

Exhibit A: Curriculum Vitae of Elizabeth A. Stanton, PhD.................... 19-A 

Declaration of Barbara Gottlieb (Physicians for Social Responsibility, 20 
Chesapeake, Inc. (Chesapeake PSR)) ............................................................. . 

Attachment A: B. Gottlieb et al., Selling Our Health Down the River: 20-A 
Why EPA Needs to Finalize the Strongest Rule to Stop Water Pollution 
from Power Plants (June 17, 2015) ......................................................... . 

Attachment B: B. Gottlieb et al., Coal Ash: The Toxic Threat to Our 20-B 
Health and Environment (Sept. 2010) ..................................................... . 

Attachment C: EPA, Environmental Assessment for the Effluent 20-C 
Limitations Guidelines and Standards for the Steam Electric Power 
Generating Point Source Category (Sept. 20 15) ..................................... . 
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Attachment D: EPA, Integrated Risk Information System, Arsenic, 20-D 
inorganic; CASRN 7440-38-2 .................................................................. . 

Attachment E: L. Trasande et al., Public Health and Economic 20-E 
Consequences of Methyl Mercury Toxicity to the Developing Brain (2005) 

Attachment F: P. Grandjean and P.J. Landrigan, Neurobehavioural 20-F 
Effects of Developmental Toxicity (2014) ............................................... . 

Attachment G: H.A. Roels et al., Manganese Exposure and Cognitive 20-G 
Deficits: A Growing Concern for Manganese Neurotoxicity (2012) ...... . 

Attachment H: Y. Oulhote et al., Neurobehavioral Function in School- 20-H 
Age Children Exposed to Manganese in Drinking Water (2014) ............ . 

Attachment 1: G.A. Wasserman et al., A Cross-Sectional Study of Well 20-1 
Water Arsenic and Child IQ in Maine Schoolchildren (2014) ................ . 

Attachment J: EPA, Report on the Environment, 20-J 
Drinking Water (20 16) ............................................................................ . 

Attachment K: Nat' I Envtl. Justice Advisory Council, Fish Consumption 20-K 
and Environmental Justice (Nov. 2002) .................................................. . 
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To: 
From: 
Sent: 
Subject: 

Zomer, Jessica[Zomer.Jessica@epa.gov] 
Pritts, Jesse 
Tue 7/18/2017 2:46:57 PM 
RE: Pritts, Jesse has shared '2017 SE RTC' 

Yes, here it is. Also, here's the link to the docket for this one (there are several attachments). 

From: Zomer, Jessica 
Sent: Tuesday, July 18, 2017 10:27 AM 
To: Pritts, Jesse <Pritts.Jesse@epa.gov> 
Subject: RE: Pritts, Jesse has shared '2017 SE RTC' 

Can you please send me the 60 page comment document from sierra club, earth justice, 
etc.? Thanks. 

From: Pritts, Jesse L!JJJ~m~~Yl92§1J~~~Q!JJ!Jl§~@J 
Sent: Monday, July 17,2017 1:01PM 
To: ; Jordan, Ronald Zomer, Jessica 

tuszko, Jan 
Cc: Pritts, Jesse < 
Subject: Pritts, Jesse has shared '2017 SE RTC' 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00008726-00001 



To: 
From: 

Logan, Shanita[logan.shanita@epa.gov]; Schroer, Lee[schroer.lee@epa.gov] 
Zomer, Jessica 

Sent: Wed 9/6/2017 1:24:34 PM 
Subject: RE: Urgent Response Required noon 9/6/2017: SAC QFR post OGC Edits 

I have one additional comment on the Van Hollen 8 response, concerning the 
discussion about gasification wastewater. I put my concurrence in the document. 

Jessica 

Jessica Hall Zomer 

Office of General Counsel 

U.S. Environmental Protection Agency 

From: Logan, Shanita 
Sent: Tuesday, September 05, 2017 5:35PM 
To: Schroer, Lee <schroer.lee@epa.gov>; Orlin, David <Orlin.David@epa.gov>; Zenick, Elliott 
<Zenick.Elliott@epa.gov>; Salo, Earl <Salo.Earl@epa.gov>; Curtin, James 
<curtin.james@epa.gov>; Zomer, Jessica <Zomer.Jessica@epa.gov> 
Subject: Urgent Response Required noon 9/6/2017: SAC QFR post OGC Edits 

All, 

Attached are the OCFO and Office of Policy responses to your comments. Please review the 
comments and post your concurrence in the document. Please respond by noon tomorrow. 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00008795-00001 



Capito 2- WLO (LeeS.): New language added since your last review 

Merkley 1 -ARLO (E. Zenick): OCFO and Policy would like to keep original response 
(see comment) 

Murkowski 2- SWERLO (E. Salo)- New language added since your review 

Murkowski 5- SWERLO (E. Salo)- New language added since your review 

Van Hollen 2- WLO (J Curtain.)- OCFO and Policy would like to keep original 
response (see comment) 

Van Hollen 8- WLO (J. Zomer.)- OCFO and Policy would like to keep original 
response (see comment) 

Thanks 

Shanita Logan 

202-564-0227 
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To: 
From: 
Sent: 
Subject: 

McConkey, Diane[Mcconkey. Diane@epa.gov] 
Zomer, Jessica 
Tue 9/5/2017 3:32:28 PM 
Steam electric postponement rule 

Diane, I just wanted to share with you the copy of the steam electric postponement rule 
that we sent to OMB for review last week. 

Jessica 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00008804-00001 



To: 
From: 
Sent: 
Subject: 

Jessica, 

O'Donnell, Jessica (ENRD)[Jessica.O'Donnell@usdoj.gov] 
Zomer, Jessica 
Thur 8/10/2017 7:20:27 PM 
draft Postponement Rule 

Attached is a draft preamble of the Postponement Rule for your review. I understand 
we will be sharing this with OMB too, but I'm not exactly sure when that will be 
(sometime next week most likely). At this point we are now talking about finalizing the 
rule by Friday, August 25. 

I got your other email regarding the Postponement Rule, and I will think about our 
options and talk them over with folks here in the next few days. 

Thanks, 

Jessica Z. 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00008844-00001 



To: 
Cc: 
From: 
Sent: 
Subject: 

O'Donnell, Jessica (ENRD)[Jessica.O'Donnell@usdoj.gov] 
McDermott, Martin (ENRD)[Martin.McDermott@usdoj.gov] 
Zomer, Jessica 
Tue 8/29/2017 8:29:08 PM 
RE: steam electric draft motion to dismiss on mootness grounds 

Thanks. Attached are some minor edits/comments. Jessica, when can I share this with 
Mary Ellen? 

Jessica 

From: O'Donnell, Jessica (ENRD) [ mailto:Jessica.O'Donnell@usdoj .gov] 
Sent: Tuesday, August 29, 2017 10:44 AM 
To: Zomer, Jessica <Zomer.Jessica@epa.gov> 
Cc: McDermott, Martin (ENRD) <Martin.McDermott@usdoj.gov> 
Subject: steam electric draft motion to dismiss on mootness grounds 

Jessica- here is the preliminary draft motion to dismiss on mootness grounds. If you can let me 
know whether the draft went to OMB, that would be great. 

Thanks! 

Jessica 

Jessica O'Donnell 

Senior Counsel for Appellate Matters 

Environmental Defense Section 

202.305.0851 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00008871-00001 
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To: 
From: 

Simons, Andrew[Simons.Andrew@epa.gov]; Talty, Mark[Talty.Mark@epa.gov] 
Zomer, Jessica 

Sent: 
Subject: 

Thur 6/15/2017 1 :41 :28 PM 
FW: filed!! 

FYI- here is the motion to dismiss/transfer we filed in DC district court in our 705 stay 
litigation. 

From: O'Donnell, Jessica (ENRD) [ mailto:Jessica.O'Donnell@usdoj .gov] 
Sent: Tuesday, June 13, 2017 6:07PM 
To: Zomer, Jessica <Zomer.Jessica@epa.gov>; Levine, MaryEllen 
<levine.maryellen@epa. gov> 
Subject: filed!! 

Here are the filed motion to dismiss and certified index. Thanks! 

Jessica O'Donnell 

Senior Counsel for Appellate Matters 

Environmental Defense Section 

202.305.0851 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00008906-00001 



To: 
From: 
Sent: 

Bangser, Paul[bangser.paul@epa.gov] 
Zomer, Jessica 
Fri 10/6/2017 10:42:05 AM 

Subject: Fwd: Clean Water Action- opposition to motion to dismiss and other filings 

Paul, you should look at plaintiffs opposition to our mootness brief. 

Sent from my iPhone 

Begin forwarded message: 

From: "Zomer, Jessica" 
To: "Fotouhi, David" fQ1Q!!hiJ2~@!~QlbgQY>, "Neugeboren, Steven" 

"Levine, MaryEllen" 
"Matuszko, Jan" 
"Simons, Andrew" 

Subject: Fwd: Clean Water Action - opposition to motion to dismiss and other filings 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00008910-00001 



All, attached are plaintiffs' motion to amend their complaint and plaintiffs' opposition to our 
motion to dismiss on mootness grounds. 

Jessica 

Begin forwarded message: 

From: "O'Donnell, Jessica (ENRD)" 
To: "Zomer, Jessica" "Levine, MaryEllen" 

"Neugeboren, Steven" 
Subject: Clean Water Action - opposition to motion to dismiss and other filings 

All -I'm forwarding the following documents that were filed this evening: 

Plaintiffs' opposition to motion to dismiss and exhibits 

Plaintiffs' motion for leave to amend complaint and exhibits 

Plaintiffs' notice of supplemental authority 

I will be working on our responses. 

Thanks, 

Jessica 

Jessica O'Donnell 

Senior Counsel for Appellate Matters 

Environmental Defense Section 

Waterkeeper Alliance, Inc. v. EPA, No. 1 :17cv9184 (S.D.N.Y.) ED_001413A_00008910-00002 
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